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CURRENT TOPICS. 





In a note to Johnson v. Speer, 15 West. 
Jur. 119 (a case in which the Supreme Court 
of Pennsylvania reiterates the doctrine that a 
stipulation in a promissory note for the pay- 
ment of collection fees destroys its negotia- 
bility), the Western Jurist takes issue with us 
and expresses the opinion that the tendency 
of the decisions is to uphold the negotiability 
ot such instruments. Without entering upon 
a detailed examination of the cases, we are 
inclined to stand by the opinion expressed in 
the note to Jones v. Radatz, 11 Cent. L. J. 
512. The cases may be divided into three 
classes. First, those sustaining both the 
validity of the stipulation for collection fees 
and the negotiability of the instrument; sec- 
ond, cases which deny the validity of the 
stipulation, but assert the negotiability of the 
instrument; third, those which enforce the 
stipulation, but deny the negotiability of the 
note. It follows, necessarily, that, if such 
stipulations are void, they can not impair the 
negotiability of a note. The cases which uphold 
the stipulation and negotiability of the instru- 
ment are in a decided minority. The Supreme 
Court of Nebraska has recently repudiated 
the doctrine of Heard v. Bank 8 Neb. 10; 
Kemp v. Claw, Id. 24, and declared such 
stipulations void. Dow v. Updike, 7 N. W. 
Reporter, 857. It is true that one reason 
given in this case for reversing the rule was, 
that a statute authorizing the taxing of attor- 
neys’ fees in certain cases had been repealed ; 
but the prior decisions did not rest solely on 
the statute. In Heard v. Bank, supra, it was 
said: ‘‘Such a stipulation adds to the value of 
paper, has a tendency to lower the rate of dis- 
count on it, not only becanse it promises less 
expensive collection, but bears evidence of a 
greater degree of confidence on the part of 
the maker in his ability to pay without suit.’’ 
The conclusion that such a stipulation had a 
tendency to lower the rate of interest in a 
case where the note itself bore the highest le- 
gal rate was somewhat forced. The later 
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opinion of the same court is that such stipu- 
lations are oppressive and usurious. 


In view of the discussion which is going on 
in this country and in England on the subject 
of International copyright, we think that 
our readers will consider it not inappropriate 
at this time to review the subject of literary 
property generally; and we believe that they 
will find the article upon that topic, which we 
print in this issue, extremely useful for that 
purpose. Our second leading article, on 
the. ‘‘Adulteration of Food and Drugs,’’ 
taken from the Jrish Law Times, contains 
many points of suggestive interest to those 
of the profession who are studying the ques- 
tions, growing out of tlhe enormously in- 
creased sales of oleomargerine, butterine and 
such compounds. 


The Supreme Court of Virginia recently 
passed upon the interesting question of the 
priority of the equitable lien of construction 
and supply creditors of railway companies to 
the lien of mortgage creditors. The coniro- 
versy arose upon an intervening petition al- 
leging the supply of $13,000 worth of rails, 
prior to the appointment of the receiver, 
which rails were in use at the time of said 
appointment and subsequently. It was urged 
that there are essential distinctions between 
railroad mortgages and the common law mort- 
gage. In the latter the mortgsgee looks to 
the corpus of the mortgaged property for the 
payment of his claim, while the railway mort- 
gagee expects his payment from the earnings 
of the road, either under the auspices of the 
mortgagor, or of its successor, or of a re- - 
ceiver appointed by order of court, that the 
value of the security is dependent upon the 
continued operation of the road. That such 
operation is an impossibility without supplies 
of the nature of those for which the lien is 
claimed. That it would be manifestly in- 
equitable to enforce the law-maxim, qui prior 
in tempore, potior est in jure, in behalf of the 
mortgage bondholders, against claims for the 
supplies and materials which have given a 
value to their security. The court took this 
view of the case, and held that such claim 
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had a right of priority to payment out of 
the current earnings of the road in the 
hands of the receivor, and that if such 
earnings had already been diverted from 
that purpose and employed in the payment of 
the interest on the mortgage bonds, pursuant 
to orders of the court below, then that such 
claims should be paid out of the proceeds of 
the sale of the road, before such proceeds 
should be applicd to the payment of the 
mortgage debt. Fosdick v. Schall, 98 U. S. 
225; Hall v. Frost, 98 U. S. 389; Atlegus v. 
Petersburg R. Co., 3 Hughes, 313; Owen v. 
Harman, 4 H. L. 997; Beverly v. Brook, 4 
Grat. 187; Syracuse City Bank v. Tollnap, 31 
Barb. 208; Douglas vy. Cline, 12 Bush, 608; 
Duncan v. Chesapeake, etc., R. Co., 3 Cent. 
L. J. 579; Clark v. Williamsport, etc. R. Co., 
Supreme Court of Pennsylvania, and Poland 
v. La Motte Valiey R. Co., Supreme Court of 
Vermont, not yet reported. See, also, upon 
this subject, 2 Cent. L. J. 636; 3 Ib. 304, 
338, and 4 Ib. 458. 








. LITERARY PROPERTY. 





At common law, the author of an unpub- 
lished manuscript had a property in his 
production, which continued in him until 
publication by his consent. But the question 
of what rights an author possessed in his lit- 
erary productions, independent of any statu- 
tory provisions upon the subject, was for a 
long time a topic of excited discussion among 
literary men, and one of much interest to the 
_ legal profession, it being a subject of much 
litigation in the courts. The first determina- 
tion which the subject received in the court of 
King’s Bench, was in the famous case of Mil- 
lar v. Taylor, decided in 1769. It was held 
by the court that while at common law an 
author had the sole right of first printing and 
publishing for sale his writings, yet after such 
publication made by him, he possessed no 
property rights in his production, which could 
be infringed by a republication by a stranger, 
unless the author had taken out a copyright 
under some statute giving him such right. 

In 1774, the question was brought into the 


14 Burr. 2303. 





House of Lords in the case of Donaldson v. 
Becket. That case involved the considera- 
tion of several interesting questions. 

1. The first of these was, whether at com- 
mon law, an author of any book or literary 
composition had the sole right of first printing 
and publishing the same for sale ; and whether 
he might bring an action against any person 
who printed, published or sold the same with- 
out his consent. These propositions were 
sustained, eight of the judges voting in the 
affirmative, and three in the negative. 

2. If the author had such right originally, 
did the law take it away upon the printing 
and publishing of such book or literary com- 
position, against the will of the author? This 
was answered in the negative by seven of the 
judges, and by four in the affirmative. 

3. If such action would have lain at com- 
mon law, was it taken away by statute of 8 
Anne (statute of copyright), and is an author 
by said statute precluded from every remedy 
except on the foundation of said statute, and 
on the conditions prescribed therein? Six of 
the judges answered in the affirmative, and 
five in the negative. 

4. Whether the author of any literary com- 
position, and his assigns, had the sole right 
of printing and publishing the same in perpe- 
tuity by the common law. Seven of the 
judges answered affirmatively, and four neg- 
atively. 

5. Whether this right of publication in per- 
petuity was taken away by the statute of 
copyright. Six answered in the affirmative, 
and five in the negative. 

Notwithstanding the answer of the judges 
to the fourth of the above propositions, as to 
the author’s perpetual and exclusive property 
right at common law, in the future publica- 
tions of his work, after having once published 
the same, the subject has since been seriously 
questioned, both in England and in this coun- 
try, the Supreme Court of the United States 
saying in Wheaton v. Peters,* that it could 
not be considered as free from doubt, but 
evidently inclining to the opinion that he had 
no such right. But no doubt exists as to the 
tact that an author did possess, by the com- 
mon law, a property-right in his unpublished 
manuscripts. And it may also be considered 


24 Burr. 2408. 
38 Peters, 591,657, (1834). 
4 Wheaton v. Peters, 8 Pet. 591; French v. Maguire, 
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as es:ablished beyond all controversy, that 
when the author has once published his 
writings, he loses his private rights therein, 
and they become common property,and subject 
to the free use of the pr blic,—in other words, 
that copyright exists only by statute.5 The 
first English statute which secured to an 
author the rights of literary property after 
publication, was 8 Anne, c. 19, which gave 
him the sole right of publication for twenty- 
one years. The present English copyrigit 
act is, we believe, the one passed in 1842. In 
this country, the framers of the Federal Con- 
stitution provided that Congress should have 
power ‘‘to promote the progress of science and 
the useful arts, by securing for limited times, 
to authors and inventors, the exclusive right 
to their respective writings and discoveries.’’ 
In pursuance of this power, Congress, in 1790, 
passed our first copyright act. In 1870 the 
present act was passed, and an author has ex- 
clusive right to the publication of his writings 
for twenty-eight years from the time of taking 
out his copyright, with a right of renewal for 
fourteen years at the expiration of the first 
period. 

Inasmuch as an author’s rights in his man- 
uscript or writings are lost at common law by 
publication, it is interesting to note the opin- 
ion that a publication of a work for private 
purposes and for private circulation, is not 
such a publication as defeats the common-law 
right of property.6 So one who permits his 
pupils to take copies of his manuscripts for 
the purpose of instructing themselves and 
others, does not thereby abandon them to the 
public, and if an attempt is made to publish 
them, their publication will be restrained by 
injunction.? 

In Crowe v. Aiken,* Judge Drummond de- 
clares that the delivery of a lecture is not such 
a publication of it as deprives the lecturer of 
his property rights therein. It can not be 
true, he says, that the lecturer has no rights 


55 How. Pr. 471; Boucicault v. Fox, 3 Blackf. 88, 97; 
ge v. Prang, 3 Clifford, 537; Rees v. Peltzer, 75 

1. 475. 

5 Jeffreys v. Boosey, 4 H. L. 838; Reade v. Con- 
quest, 9 C. B. (N. S.) 768; Wheaton y. Peters, 8 Pet. 
591; Rees v. Peltzer, 75 Lil. 475, 478; Parton v. Prang, 
8 Clifford, 587. 

6 See White v. Geroch, 2 B. & Ald. 298; Prince Al- 
bert v. Strange, 2 De G. & Sm. 686; Copinger on 
Copyright, 9. 

7 Bartlett v. Crittenden, 4 McLean, 300. 

82 Bissell, 208. 





of property in his unpublished end unprinted 
lecture; that the clergyman has no rights of 
property in his unpublished sermon, the work 
of weeks of thought and labor, simply because 
he has repeated it to an audience. In Keene 
v. Kimbull,? decided by the Supreme Court of 
Massachusetts, the court disclaimed any in- 
tention of intimating that there was any right 
to report phonographically or otherwise, a 
lecture which its author had delivered before 
a public audience, and which he desired to 
use again in like manner, and to publish it 
without his consent, or to make any use of a 
copy thus obtained. ‘*The student who at- 
tends a medical lecture,’’ sey the court,’’ 
‘may have a perfect right to remember as 
much as he can, and afterward to use the in- 
formation thus acquired in his own medical 
practice, or to communicate it to students or 
classes of his own, without involving the right 
to commit the lecture to writing, for the pur- 
pose of subsequent publication in print or by 
oral delivery. So, any one of the audience 
at a concert or opera, may play a tune which 
his ear has enabled him to catch, or sing a 
song which he may carry away in his memory, 
for his own entertainment or that of others, 
for compensation or gratuitously, while he 
would. have no right to copy or publish the 
musical composition.’’ In Palmer v. DeWitt, 
it is said that the delivery of a lecture in the 
presence of a public audience is not such a 
dedication of it to the public use, that it can 
be printed and published without the lecturer’s 
permission. ‘‘It does not give to the hearer 
any title to the manuscript, or a copy of it, 
or aright to the use of a copy of it. The 
manuscript and the right of the author there- 
in are still within the protection of the law, 
the same as if they had never been communi- 
cated to the public in any form.’’ In England 
the right of property in lectures has been con- 
firmed by statute, which provides that no per- 
son, allowed for a certain fee to be present at 
any lecture delivered at any place, shall be 
deemed to be licensed to publish such lecture 
on account of having been permitted to attend 
the lecture, but that the sole right of publica- 
tion shall be in the author.?4 


916 Gray, 545, 551. 
1047 N. Y. 542. 
* 115 &6 Will. iv, c. 65. And that the delivery of a 
lecture to an audience admitted on payment of a fee 
is not a **publication’’ of the lecture. See Abernethy 
v. Hutchinson, 3 L. J., Ch. 209. 
’ 
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So the public representation of a dramatic | This same right was secured to the author in 


play is not such a publication of it, as author- 

sizes anyone to print it without respect to the 
property rights of the owner. In Macklin v. 
Richardson,’? as long ago as 1770, an injune- 
tion was issued restraining the publication ia 
a magazine of a farce which had been acted, 
but never printed. The mere performance of 
a play in a public theater, with the consent of 
the author, for a compensation to him, is no 
evidence of his abandonment of the manu- 
script to the use of the public.4% The fact 
that the author has withheld it from publica- 
tion, entitles him to an injunction on princi- 
ples of literary property, against one who 
publishes it without his consent, although 
represented in public without having been 
copyrighted. In Crowe v. Aiken, the 
court say that at common law the representa- 
tion of a play upon the stage is not a dedica- 
tion of it to the public, except so far as those 
who witness its performance can recollect it; 
nor have the spectators the right to secure its 
reproduction by phonographic or other means 
independent of memory ; and that no restrict- 
ive notice is necessary to spectators to secure 
the author’s rights, nor will such notice give 
him a right which he does not have at com- 
mon law. 

But a distinction exists between the right 
to publish a play, and the right to represent it 
upon the stage. In reference to this, the 
New York Court of Appeals says: ‘The right 
publicly to represent a dramatic composition 
for profit, and the right to print and publish 
the same composition to the exclusion of 
others, are entirely distinct, and the one may 
exist without the other. The copyright acts 
which secured to authors the exclusive right, 
for a limited time, to print and publish their 
works, did not secure to them the exclusive 
right of the public representation of their dra- 
matic compositions. Until the passage in 
England of statutes 3 and 4 William IV., ch. 
15, an author could not prevent anyone from 
publicly performing on the stage any drama 
in which the author possessed the copyright. 
He could only prevent the publication of his 
work by multiplication of copies of it.’’!® 


12 Ambler, 694. 

18 Boucicault v. Fox, 3 Blatchford, 88. 
‘4 Boucicault v. Hart, 13 Blatchford, 47. 
15 2 Bissell, 208. 

16 Palmer v. De Witt, 47 N. Y. 532. 





this country, by act of Congress passed in 
1856. Hence we find in French v. Maguire,!” 
the court saying that the public performance 
of a dramatic composition will permit the ob- 
server or hearer to appropriate for himself so 
much as his memory may be capable of retain- 
ing. But it will not allow the hearer and ob- 
server to appropriate and use the entire 
composition, with its incidental stage accom- 
paniments. That right still remains in the 
author and his assignee. In this case, the 
court granted an injunction against a non- 
resident defendant, temporarily within the 
State when process was served, restraining 
him from performing or exhibiting a drama in 
a foreign State, in violation of the complain- 
ant’s rights. In Daly v. Palmer,?® it is held 
that the various parts which go to make up a 
‘scene’ in a theatrical representation, con- 
sisting of gestures, spoken words, etc., con- 
stitute a dramatic composition entitled to 
protection, and a person is chargeable with 
infringement if the appropriated scenes of 
events, when represented on the stage, al- 
though performed by new and different char- 
acters, using different language, are recognized 
by the spectator through the medium of the 
senses, as conveying substantially the same 
emotions in the same sequence or order as the 
original. 

In Keene v. Kimball,!9 the Supreme Court 
of Massachusetts declare that the representa- 
tion of a dramatic work, which the proprietor 
has no copyright of, and has previously 
caused to be represented and exhibited for 
money, is no violation of any right of prop- 
erty, although made without license of the 
proprietor. This is in harmony with the con- 
clusion of the New York Court of Appeals in 
Palmer v. De Witt, already cited. But Keene’s 
case is worthy of attention for the ingenious 
argument which counsel advanced to show 
that a dramatic composition was not entitled, 
in Massachusetts, to the protection accorded 
to literary property. In reference to this the 
court said: ‘*Notwithstanding the ingenious 
and interesting argument for the defendant, 
derived from the principles and ideas of the 
Puritan founders of the Commonwealth, we 


17 55 How. Pr. 471. 
18 6 Blatchford, 256. 
19 16 Gray, 545. 
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can entertain no doubt that a dramatic com- 
position is equally under the protection of the 
law with any other literary work. Courts will 
not interfere to vindicate the claims of any 
party to the exclusive enjoyment or disposal 
of an immoral or licentious production; but 
the particular application once made of this 
rule of the common law in conformity with 
the peculiar opinions, sentiments or prejudices 
of one generation of men, will not control its 
application in a state of society where differ- 
ent views prevail. If our ancestors prohibited 
all scenic exhibitions, it was because they re- 
garded them as immoral and pernicious. If 
we do not so regard them, the reason ceasing, 
the rule ceases with it.’’ 

In the case of Boucicault v. Fox,?° it is 
said that a person who agrees to write a play 
to be acted at the theater of another person, 
and who agrees to act in the play himself, so 
long as it will run, receiving a share of the 
profits as a compensation, does not thereby 
confer upon any one the legal or equitable 
title to the play, and he is entitled to take out 
copyright for it after it has been so acted in 
such theater. But in England, by the statute 
of 5 & 6 Victoria, ch. 45, sec. 20, the repre- 
sentation upon the stage of a dramatic piece, 
is declared to be equivalent to publication, 
and defeats all claim of the author to copy- 
right. 

We now pass to a consideration of the right 
of property in letters. Cicero speaks of the 
publication of private letters as being a gross 
offense against common decency.*4_ Not only 
is it an offense against common decency, but 
it is an offense against the law, being a viola- 
tion of the writer’s rights therein. ‘This sub- 
ject was very fully considered by Mr. Justice 
Story in Folsom v. Marsh,** and the following 
quotation from his decision is of such interest, 
and states the law so fully and satisfactorily, 
that its length may well be pardoned. ‘‘The 
author of any letter or letters,’’ says Judge 
Story (and his representatives), ‘*whether 


203 Blatchford, 88. 

21 Quis enim unquam, qui paulum modo bonorum 
consuetudinem nosset, literas, ad se ab amico missas, 
offensione aliqua interposita, in medium protulit, 
palamque recitavit? Quid est aliud, tollere e vita 
societatem, quam tollere amicorum colloquia absenti- 
um? Quam multa joca solent esse in epistolis, que, 
prolata si sint, inepta videantur! Quam multa seria, 
Orat. Philip. 


neque tamen ullo modo divulganda! 
ji., c. 4. 
222 Story, 100, 110. 








they are literary compositions, or familiar 
letters, or letters of business, possess the sole 
and exclusive copyright therein; and no per- 


sons, neither those to whom ‘hey are ad- 
dressed, nor other persons, have any right or 
authority to publish the same upon their own 
account, or for their own benefit. But, con- 
sistently with this right, the persons to whom 
they are addressed may have, nay, must by 
implication possess, the right to publish any 
letter or letters addressed to them, upon such 
occasions, as require or justify the publica- 
tion or public use of them; but this right is 
strictly limited to such occasions. Thus, a 
person may justifiably use and publish, in a 
suit at law or in equity, such letter or letters 
as are necessary and proper to establish his 
right to maintain the suit or defend the same. 
So, if he be aspersed or misrepresented by 
the writer, or accused of improper conduct 
in a public manner, he may publish such parts 
of such letter or letters, but no more, as may 
be necessary to vindicate his character and 
reputation, or free him from unjust obloquy 
and reproach. If he attempt to publish such 
letter or letters on other occasions, not justi- 
fiable, a court of equity will prevent the pub- 
lication by an injunction, as a breach of 
private confidence or contract, but it is a vio- 
lation of the exclusive copyright of the 
writer. In short, the person to whom letters 
are addressed, has but a limited right or 
special property in such letters, as a trustee, 
or bailee, for particular purposes, either of 
information or of protection, or of support 
of his own rights and character. The gene- 
ral property, and the general rights incident 
to property, belong to the writer, whether the 
letters are literary compositions or familiar 
letters, or details of facts, or letters of busi- 
ness. The general property in the manu- 
scripts remains in the writer and his repre- 
sentatives, as well as the general copyright.’’ 
There is no doubt that letters may be pro- 
duced in court to vindicate the rights of the 
person who received them,?° and the neces- 
sity of vindicating one’s character is a com- 
plete justification of their publication.2* But 
the government, it seems, has a right to pub- 
lish or to withhold all letters addressed to the 
public oflices.25 


23 See Gee v. Pritchard, 2 Swanst. 403. 
24 Woolsey v. Judd, 4 Duer, 379. 
2% Foisom v. Marsh, 2 Story, 100. 
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Is a fair, bona fide abridgment of an 
original work to be regarded as a piracy of 
the copyright of the author? In Newberry’s 
Case,?* decided in 1774, an injunction was 
asked to restrain the publication of an 
abridgment ; but Lord Chancellor Apsley was 
of the opinion that an abridgment was not 
any violation of the author’s property rights. 
The act of abridgment was, in his judgment, 
an act of the understanding employed in car- 
rying a larger work into a smaller compass, 
and rendering it less expensive and more con- 
venient—an abridgment being in the nature 
of a new and meritorious work. Lord Hard- 
wicke, in Gyles v. Wilcox,?? stated the rule 
as follows; ‘‘Where books are colourably 
shortened only, they are undoubtedly within 
the meaning of the Act of Parliament, and 
are a mere invasion of the statute, and can 
not be called an abridgment. But this must 
not be carried so far as to restrain persons 
from making a real and fair abridgment; for 
an abridgment may, with great propriety, be 
called a new book, because not only the 
paper and print, but the invention, learning 
and judgment of the author is shown in them, 
and in many cases they are extremely use- 
ful.’’ That a bona fide abridgment does not 
violate the rights of the author of the origi- 
nal work, seems to be no longer disputed.?8 
But to constitute an infringement, it is not 
necessary that the larger part of a work pro- 
tected by copyright should be appropriated. 
If so much is taken that the value of the 
original work is diminished materially, or the 
labors of the author are appropriated to an 
injurious extent, such appropriation amounts 
to an invasion of the copyright.29 And 
where A published a life of Washington, con- 
taining 866 pages, of which 353 pages were 
copied from Sparks’ Life and Writings of 
Washington, sixty-four pages being official 
letters and documents, and 255 pages being 
private letters of Washington, originally pub- 
lished by Mr. Sparks under a contract with 
the owners of the original papers of Wash- 
ington, the court held the work to be an in- 
vasion of the copyright of Mr. Sparks, as it 


%6 Lofft, 775. 
272 Atk. 141. 
28 Dodsley v. Kinnersley, Ambler 403; Whitting- 
ham v. Wooler, 2 Swanst. 428, 430; Tonson v. Walker, 
8 Swanst. 672. 
2 Greene v. Bishop, 1 Cliffurd, 186, 200. 








sensibly diminished the value of the original 
work.®*® It is useless, however, to refer to 
any particular cases as to quantity, as the 
question of infringement does not necessarily 
turn upon the quantity taken, but upon the 
value of that which is appropriated.*4_ The 
principle has been well stated by Copinger, 
an English writer as follows: ‘‘The general 
principle is that the proper object of the 
copyright is the peculiar expression of the 
author’s ideas, meaning by this, the structure 
of the work, the sequence of his remarks, 
and, above all, his languages * * * * 
If this view be correct, it follows that any 
abridgment of the work in the original 
author’s language, is an infringement of his 
right ; and, indeed, any quotation will be pro 
tanto a violation, unless excused on the 
ground of its inconsiderable extent.’’*? A 
clear distinction exists between an abridg- 
ment and a compilation. An abridgment, it 
is said, necessarily adopts the same arrange- 
ment and conveys the same knowledge in a 
condensed form, but a compiler can neither 
adopt the arrangement, nor convey by his ex- 
tracts the same knowledge contained in that 
from which the compilation is made.** Mr. 
Justice Shipman, in Banks v. McDivitt,** has 
examined very fully the rights of compilers 
of books which are not original in their char- 
acter, the compilations being of facts from 
common and universal sources of informa- 
tion, such as are contained in directories, 
digests, guide books, maps and statistical 
tables. While the compiler of such a book 
does not have a monopoly of the subject of 
which the book treats, any other person being 
free to make a similar book, yet the subse- 
quent investigator must investigate for him- 
self, from the original sources open to all. 
He will not be allowed to use the labors of 
the previous compiler, saving his own time 
by copying the results of the previous com- 
piler’s study. ‘*The compiler of a digest, a 
road book, a directory, or a map,’’ says 
Judge Shipman, ‘‘can search and survey for 
himself in the fields which all laborers are 
permitted to occupy,, but he can not 


30 Folsom v. Marsh, 2 Story, 100. 

81 Saunders v. Smith,3 Mylne & Craig, 711, 736; 
Bromhall vy. Haleombe, ib. 787, 738. 
82 Copinger on Copyright, 387. 
83 Story’s Executors v. Holcombe, 4 McLean, 306. 
3413 Blatchford, 163. 
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adopt as his own, the products of another’s 
toil.’’35 


Dout existed for a long time whether one 
could have rights of property, copyright, in 
translations—whether the mere act of giving 
to a literary composition the new dress of 
another language, added to the case an ele- 
ment which ought to take it out of the rule 
by which reproductions in other forms are 
prohibited. It is now seitled that a man has 
a right to copyright a translation.*® 

If a foreigner translates an English work, 
and then the foreign work is re-translated 
into English, it is an infringement of the 
original copyright.5/ And in Stowe v. 
Thomas,* it is said that to translate a work 
is no infringement of the copyright, although 
the author “has previously had it translated 
into the same language, and secured a copy- 
right for that translation. 

A reviewer may be guilty of an infringe- 
ment of the copyright of the author of the 
book reviewed. ‘‘The extracts must not be 
made too freely. Sufficient may be taken to 
form a correct idea of the whole; but no one 
is allowed, under the pretense of quoting, to 
publish either the whole or the principal part 
of another- man’s composition; and, there- 
fore, a review must not serve as a substitute 
forthe book reviewed. If so much be ex- 
tracted that the article communicates the 
same knowledge as the original work, it is an 
actionable violation of literary property.’’* 
A reporter has a copyright in his marginal 
notes, and in the argumente of counsel as 
prepared and arranged by him, though he has 
none inthe opinions of the court.® Ab- 


35 See, also, Jarrold v. Houlston, 3 K. & J. 708; 
Kelley v. Morris, L. R. 1 Eq. 697; Scott v. Stan- 
ford, L. R. 3 Eq. 718; Lewis v. Fullerton, 2 
Beaver, 6; Holten v. Arthur, 1 Hemming & Miller, 
608; Hogg v. Kirby, 8 Vesey, 215; Matthewson v. 
Stockdale, 12 Vesey, 270; Longman v. Winchester, 16 
Vesey, 269; Gray v. Russell, 1 Story, 11; Folsom v. 
Marsh, 2 Story, 100; Emerson v. Davies, 8 Story, 768. 

86 Millar v. Taylor, 4 Burr, 23,48; Barnet vy. Chet- 
wood, 2 Mer. 441; Prince Albert v. Strange, 2 DeG. 
& S. 693; Wyatt v. Barnard, 3 Ves. & B. 77; Emerson 
v. Davies, 8 Story 768, 780; Shook v. Rankin, 6 Bis- 
sell, 480. 

87 Murray v. Bogue, 17 Jur. 219; 1 Drew, 353. 

88 2 Wallace, Jr., 547. 

39 Story’s Executors v. Holcombe, 4 McLean, 306; 
Folsom v. Marsh, 2 Story, 106; Rowarth v. Wilkes, 1 
Campbell, 94, 97; Wilkins v. Aikin, 17 Vesey, 422; 
Cary v. Kearsley, 5 Esp. N. P. 170. 

40 Wheaton v. Peters, 8 Pet. 591; Gray v. Russell, 1 
Story, 11. 





stracts of title are subjects of copyright * 
A sheet of music is a subject of copyright,* 
but a newspaper is not.4% The author of a 
libelous or immoral work can not maintain 
an action against any person for publishing a 
pirated edition of such work.4* And Con- 
gress could not pass a law conferring the 
privilege of copyright upon immoral or in- 
decent works.“ 

Whatever right in the nature of copyright 
exists in this country, is created by, and ex- 
ists only to the extent and upon the condi- 
tions specified in the acts of Congress, but 
relief from infringements is to be sought in 
the State courts, unless the residence of the 
parties in different States confers jurisdiction 
upon the Federal Courts.“6 Publication and 
delivery to the librarian of Congress of two 
copies of the work sought to be copyrighted, 
is as much a condition to the creation of a 
valid copyright, as is the filing a copy of the 
title page ; and a bill to restrain an infringe- 
ment is said to be demurrable, unless it avers 
performance of both these conditiens.*? 

Henry Wave Rogers. 





ADULTERATION OF FOOD AND DRUGS. 





‘What a contrast between now and, say, only a 
hundred years ago! At that later date, or still 
more conspicuously for ages before that, all 
England awoke to its work with an invocation to 
an Eternal Maker to bless them in their day’s 
labor, and help them to do it well. Now, all 
England, shopkeepers, workmen, and all manner 
of competing laborers, awaken as with an unspo- 
ken but heartfelt prayer to Beelzebub:—Oh, help 
us, thou great lord of shoddy, adulteration and 
malfeasance, to do our work with the maximum 
of slimness, swiftness, profit and mendacity, for 
the devil’s sake, and an amen.’’ So wrote the 
pungent pen of the late Thomas Carlyle; while 
Mr. Ruskin, less indisputably, will have it that ‘it 
is merely through the quite bestial ignorance of 
the moral law in which the English bishops have 


41 Banker v. Caldwell, 3 Minn. 94. 

42 Clementi v. Golding, 2 Camp. 26; Clayton v. 
Stone, 2 Paine, 382. 

43 Clayton v. Stone, supra. 

44 Stockdale v. Onwhyn, 11 Eng. C. L. 191; Hirne v. 
Dale, 2 Camp. 27, note b.; Fores v. Johnes, 4 Esp. 
97; Gale v. Leckie, 2 Starkie, 107; Lawrence v. Smith, 
1 Jac. 471. 

45 Daly v. Palmer, 6 Blatchford, 256. 

4 Boucicault v. Hart, 13 Blatchford, 47. 
47 Parckinson v. Laselle, 3 Sawyer, 330. 
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contentedly allowed their flocks to be brought up 
that any of the modern English conditions of 
trade are possible.’ But, traders have to contend 
with the positive law too, which places a potent 
veto on contamination and sophistication in most 
respects, although something more might have 
been expected to result from the Parliamentary 
inquiry on the subject of some three years since; 
while we find that France has made her laws 
more stringent, Belgium bas promulgated a really 
efficient measure, Spain has appviuted inspectors 
at the ports to prevent the importation of adul- 
terated drugs from England, and Australia has 
empowered a committee to inquire into the sub- 
ject. Evenin relation to the important conflict 
of. opinion between the authorities of Somerset 
House and the Society of Public Analysts, as to 
the proper standard of pure milk (which has al- 
ready notoriously ‘ed to the miscarriage of prose- 
cutions, as in the case of Pembroke Township 
Commissioners v. Byrne, Sept. 1. 1880), the legis- 
lature has not thought fit io intervene; though a 
precedent for an enactment on the subject may be 
found in the United States, as we jearn from 
Commonwealth v. Luscomb, decided by the Su- 
preme Court of Massachusetts in November last. 
There the indictment—which was under Stat. 
1880, ch. 209, sec. 3, creating the offense of having 
in possession ‘‘adulterated milk, or milk to which 
water or any foreign substance has been added,” 
and sec. 7, providing ‘‘that in all prosecutions 
under the Act, if the milk shall be shown, upon 
analysis, to contain more than eighty per centum 
of watery fluid, or to contain less than thirteen 
per centum of milk solids,’’ it shall be deemed 
adulterated—alleged that the defendant had in his 
possession one pint of adulterated milk, **to which 
milk, water had been added;’’ and it was held 
(without deciding whether the purpose of the Act 
was to prevent the sale of milk found by analysis 
to fall below the required standard of purity, and 
whether such milk is to be treated as adulterated, 
without regard to what may have caused its in- 
ferior quality), that under the allegations of this 
indictment, the jury should have been instructed 
that the defendant could not be properly con- 
victed, if they were satisfied that the milk in ques- 
tion was as it naturally came from the cow, 
although they should also find it fell below the 
legal standard in quality. So that the strict letter 
of the statute was prevented from operating un- 
justly to the prejudice of the accused, who escaped 
for a reason, the converse of that which, according 
to Wilmot, C. J., procured the acquittal of a 
Warwick innkeeper, who, being tried for poisoning 
a customer with noxious ‘“‘port wine,’’ escaped by 
proving that there had never been one drop of real 
port wine in the hogshead. But, we know not what 
Dr. Cameron would say as to the standard of 
milk-quality legislatively laid down in Massachu- 
setts. Be this as it may, however, and though 
milk adulteration is certainly decreasing, there 
can be no doubt that, as the Local Government 
Board state in their report for 1879, the money 





loss sustained by the consumers must amount in 
the aggregate to an enormous sum—London alone 
paying between £70,000 and £80,000 a year for 
water sold under the name of milk; figures which, 
large as they are, need surprise us little when we 
remember that returns obtained from the railway 
companies show that nearly twenty million gal- 
lons of milk are now brought to London annually 
by railway, in addition to a considerable quantity 
either produced within the metropolitan area, or 
brought thither otherwise than by railway. 

In reference to this transit of milk by railway, 
the recent case of Rouch v. Hall (6 Q. B. D. 17; 
50 L. J. M. C. 6), may be referred to. It appeared 
that a farmer named Hall, living near Coventry, 
was charged on April 8, 1880, with having on 
March 18, at the Euston station, sold, to the preju- 
dice of the purchaser, a pint of milk adulterated 
with 16 per cent. of water. Hall had contracted 
to supply milk to a dealer in London, to be de- 
livered free of charge at the London terminus. 
On March 18, Mr. Rouch, being at the station, 
and seeing a milk-can arrive, required a porter to 
give him a sample, as he suspected the milk to be 
adulterated, and wished to have it analyzed. He 
at once gave notice to the porter of his intention 
to have such analysis made, and handed him a 
third portion of the sample, thus treating him as 
the agent of Hall, under section 14 of the Sale of 
Food and Drugs Act, 1875. Under this section, 
the person purchasing with the intention of sub- 
mitting the article to analysis, must forthwith 
notify to the seller, or his agent selling the article, 
his intention to have it analyzed by the public 
analyst. Under section 3 of the Sale of Food and 
Drugs Act Amendment Act, 1879, any medical 
officer of health, inspector of nuisances, etc., may 
procure at the place of delivery any sample of any 
milk in course of delivery to the purchaser or 
consignee in pursuance of any contract for the 
sale to such purchaser or consignee of such milk, 
and ‘he is to submit the same to be analyzed, and 
the same shall be analyzed, and proceedings shall 
be taken, and penalties on conviction be enforced 
in like manner in all respects as if such officer, 
etc., had purchased the same from the seller or 
consignor under section 14 of the principal Act,” 
—i. e., that of 1875. The summons was dismissed 
by the magistrate, who assumed that the steps 
made necessary by section 14 of the Act of 1875, 
ought to have, but had not. in fact, been taken by 
Mr. Rouch, who, in handing to the porter the 
third portion of the milk obtained by him for an- 
alysis, had not handed it to the agent of the 
seller. On appeal from this decision in November 
last, Field and Manisty, JJ., held that section 14 
of the Act of 1875 is not incorporated into section 
3 of the Act of 1879; that, though the anaiysis 
was to be “‘the same in all respects,’’ those words 
did not include the proceedings in the earlier 
stage; and that, while Siving the sample to the 
railway porter was not a compliance with the 
former section, as he was not the seller's agent, 
the case came within the latter section, because 











in 
ne 
or 
h, 
ve 
ay 
il- 
lly 
ity 
or 


\y. 
75 
ed 
ry, 
on 
ju- 
fed 
ted 
le- 
us. 
on, 
‘to 
be 
He 
ion 
1a 
| as 
of 
on, 
ub- 
vith 
cle, 
blic 
and 
ical 
nay 
any 
r or 
the 
ilk, 
and 
hall 
rced 
cer, 
r or 
ct,”’ 
ssed 
leps 
875, 
1 by 
the 
-an- 
the 
nber 
n 14 
‘tion 
iysis 
ords 
rlier 
- the 
the 
rent, 
‘ause 











THE CENTRAL LAW JOURNAL. 





345 








the delivery by Hall to the dealer in London had 
not been completed at the time at which Mr. 
Rouch. a person duly authorized, had procured 
the sample of the milk; and this had therefore 
been done in the course «i delivery, as required 
by the Act. 

In Toler v. Grevan, a point worth noting has been 
decided by one of the metropolitan police magis- 
trates. Tre defendant was summoned for refusing 
to sell to the corporation inspector a sample of, milk 
for analysis; it appeared that the inspector had re- 
quired the milk to be taken from a particuiar 
vessel, and Mr. O*’Donel, holding that the in- 
spector had, in this respect, exceeded his powers, 
dismissed the case. See, also, as to refusing to 
give asample for analysis, under section 4 of the 
Act of 1879, 14 Ir. L. T. 385; and as to the proper 
mode of delivering samples to the analysts, see 13 
Id. 494. A couple of other recent cases in refer- 
ence to analysts’ certificates, not indeed of high 
authority, but still useful and suggestive, may 
here be noticed. In a note to the form of cer- 
tificate given in the act of 1875, it is declared 
that, in the case of articles liable to decomposi- 
tion, the analyst ‘shall specially report whether 
any change had taken place in the constitution of 
the article that would interfere with the analy- 
sis;’? and on an appeal heard at the Middlesex 
Sessions, in Peart v. Barston (L. T., Oct. 30, 1880), 
where this requirement had not been complied 
with, the assistant judge quashed the conviction, 
observing that it was most important that the 
very special conditions for the protection of the 
seller should be minutely observed when legal 
proceedings were to be instituted. And in a case 
at Wolverhampton, where the analyst certified 
that the mixture sold was ‘practically’? chicory 
(sold for coffee), not defining the quantity, the 
magistrate held that this was not sufficient evi- 
dence of adulteration. 14 Ir. L. T. 479. 

In Horder v, Meddings, decided by the English 
Queen’s Bench Division in February last (only 
reperted as we can find, in14 Ir. L. T. 125), the 
assistant of an inspector went into a grocer’s 
shop and asked for a quarter of a pound coffee. 
The shop-woman weighed out that quantity of a 
mixture known as ‘*‘Symington’s coffee,’’ in which 
way the canister was labeled; and more than 
three-fourths of it consisted of chicory. The 
purchaser then stated that he wanted it for the 
purpose of analysis; and upon that the shop- 
woman, after consulting her master, labeled the 
wrapper with the words, ‘‘This is soldas a mixt- 
ure of chicory and coffee.’’ It was urged that 
the purchaser knew, before the sale was complete, 
what the mixture was; that he was not ‘“‘preju- 
diced ;”’ and that the mixture was not made by 
the grocer, but bought from a wholesale dealer. 
Lush, J., said that to allow it to be a defense that 
the mixture was made by, and purchased from 
some one else, would open a wide door for fraud, 
and, in effect, neutralize the act; and that the 
purchaser having been told, before the sale was 
completed, the nature of the mixture, would only 








afford a defense provided it was not sold with any 
fraudulent intention to conceal its real nature, on 
which there should have been a finding by the 
magistrate. As to the old objection of the pur- 
chaser not being prejudiced, of course it was of 
no avail since Hoyle v. Hitchman, 40 L. T. (N. 
S.) 252, (see 13 Ir. L. T. 205), and the act of 1869; | 
see, also, Horder v. Scott, infra. But, certainly, 
we agree with the learned judge that, considering 
the large proportion of the adulterating ingre- 
dient, there was evidence on which the magistrate 
might have found that the intention existed. as to 
which he had omitted to say anything; and un- 
questionably the public are sorely in need of pro- 
tection against the many mendacious mixtures 
that usurp the name of coffee. Nay, if we are to 
believe M. Vigue, who has recently contributed 
an article on the subject to a French journal, even 
the berry itself is simulated in clay or earth, 
moistened, moulded, dried and colored, or by 
flour and similar substances mixed with treacle. 

Horder v. Scott (42 L. T. N.S. 660, 49 L. J. M. 
C. 78), is another *‘coffee’’ case,in which a very 
important question was decided last May. It 
there appeared that H was an inspector, duly 
nominated and appointed under the act of 1875. 
T was an assistant of his, and purchased of the 
respondent two ounces of the ‘‘best coffee,’’ hav- 
ing been directed to make the purchase by H, who 
was not present. T said the purchase was for 
analysis, and was told, after the purchase, but be- 
fore he left the shop, that it was a mixture of 
coffee and chicory. 'T handed it to H, who there- 
upon sent it to the public analyst, who reported 
that this ‘“‘best coffee’’ contained 41 per cent. of 
chicory. H instituted proceedings under the Act 
against respondent, but the magistrates dismissed 
the summons, on the grounds that H, having laid 
the information, should have personally pur- 
chased the article, or that T having purchased, 
should have laid the information, and have sub- 
mitted the article to the analyst. But, ona case 
stated, it was held that it was competent for the 
inspector to employ a deputy to purchase articles 
for the purpose of analysis; that the inspector 
might properly institute the proceedings, and that 
he was the proper person to do so, though an 
ordinary person might have been originally the 
person prejudiced; while Lush, J., said he was 
unable to see that the respondent’s saying the 
article was a compound of chicory and coffee, 
would bring her within the protection of section 
8 of the act of 1875. This case was subsequently 
discussed in Stace v. Smith, which we find re- 
ported in the Justice of the Peace of the 26th ult. 
There Stace, the sanitary iuspector, went with 
Donovan to a shop where butter was sold, and 
sent Donovan in, who bought a pound of butter 
for a shilling. Donovan then gave it to Stace, 
who had remained outside, and who, within two 
minutes, went inside and gave notice to the shop- 
keeper that he had bought it for analysis, and he 
then and there divided it into parts, ete. Stace 


laid the information for selling butter not of the 
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nature, etc., of butter. On a case stated, 1t was 
argued that Donovan, and not the inspector, was 
the purchaser, and that in this case the transac- 
tion had been complete before the shopkeeper 
ever heard of the inspector. But,said Coleridge, 
C.J., “I think it plain that the conviction must 
be affirmed. It was clear the inspector was the 
purchaser, for he sent Donovan into the shop to 
make the purchase, and this was held in Horder 
v. Scott to be a purchase by the inspector. The 
whole proceeding occupied about two minutes, 
the inspector being outside the shop, and on get- 
ting the article he went in and gave the notice 
pursuant to the statute, and declared hisintention. 
This was all that he was required todo.” And 
Field, J., while concurring, said that any other 
construction of the act would very much cripple 
it in practice. 

To cripple the operation of the Adulteration of 
Food and Drugs Acts in any way would, indeed, 
be calamitous. But, so far, we are glad to find 


~ that the cases have tended in a quite contrary di- 


rection. In some previous papers (13 Ir. L. T. 
205, 465, reprinted, by the way, in the Edinburgh 
Journal of Jurisprudence), we discussed the only 
other decisions upon those acts yet reported, and 
our readers are now in a position to acquaint 
themselves without trouble with the whole law 
upon this important subject. That it is not effect- 
ive enough to stamp out a grievance so disastrous 
to the‘entire community must, indeed, be admit- 
ted, and we understand that, since our former 
papers on this subject, a petition for presentation 
to Parliament has been prepared, and is being 
extensively signed here. praying for the adoption 
of a further remedial measure. Nor is further 
protection needed in respect of food alone—adul- 
terated drugs are, if possible, a worse abomina- 
tion. And if no other means is to be found of 
putting an end, at all events, to the supplying of 
our poor-law unions with plaster of Paris ‘‘sul- 
phur,” and ‘tincture of cinchona,”’ only contain- 
ing three-fourths of the amount of extract it 
ought to contain, while without any saftron 
whatever (as appeared in a recent instance), we 
only wish that drugs in future might be tested on 
the druggist; as the Holstein peasant, when he 
killed a pig, used to send a sausage to his pastor, 
waiting the consequences for fourteen days, when 
if the pastor continued healthy, the rest of the 
animal was disposed of without unpleasant trep- 
idations about trichinz.—ZJrish Law Times. 





VENDOR’S LIEN—PURCHASE-MONEY DUE 
IN INSTALMENTS —SALE OF LAND TO 
SATISFY FIRST INSTALMENT. 





DICKASON v. EBY. 


« ———— 


Supreme Court of Missouri, March, 1881. 


Where a vendor, who has conveyed an abso- 
lute estate in the land to his vendee, procures a judg- 
ment at law upon past-due instalments of the pur- 
chase money, and sells, under an execution issued on 
the judgment, all the vendee’s right, title and interest, 
he can not, for instalments falling due after the exe- 
cution, assert a vendor’ ien and have the land again 
subjected to sale to pay e latter instalments. 





Error to the Circuit Court of Ralls County. 
Broadhead, Slayback & Haeussler, for plaintiffs 
in error; W. M. Boulware, for defendant in error. 


Norton, J., delivered the opinion of the court: 

This was a proceeding in equity to subject to 
sale certain lands for the payment of that por- 
tion of the purchase money which was due at 
the time the suit was brought. 

The facts, as developed by the testimony, are as 
follows: On the 2d day of February, 1871, one 
Richard Wilton, by deed of general warranty, 
conveyed to the defendant, David S. Eby, the land 
described in plaintiff’s petition, situated in Ralls 
County, Missouri. The consideration for this sale, 
as stated in the deed, was the sum of $15,000, to 
be paid as follows, as set forth in the deed: 

Eby was to pay off and discharge at its matu- 
rity a promissory note for $5,000,executed by said 
Wilton to John B. Helm; and also to pay to Wil- 
ton $1,000 on the first day of March in each year 
from the date of said deed for a period of twenty 
years; and at the end of twenty years Eby was to 
pay to Wilton the further sum of $10,000. Or, 
upon the payment by Eby at any time during said 
term of twenty years of all said instalments due 
and unpaid, and the said sum of $10,000, he was 
to be discharged from any further indebtedness 
for said land. All of the above terms are recited 
and set forth in the conveyance from Wilton to 
Eby, which conveyance was filed for record in the 
recorder’s office of Ralls County, Missouri, on the 
20th of February, 1871. Under this deed Eby 
took possession of the land, and kept possession 
until the sale of the same to Fisher at sheriff’s 
sale, as hereinafter mentioned. Eby paid the first 
instalment of $1,000. 

On the 22d day of February, 1873, the said Wil- 
ton and the plaintiff herein entered into a written 
agreement, whereby said Wilton, fora valuable 
consideration in said agreement set forth, as- 
signed, transferred and set over to the plaintiff all 
of his (Wilton’s) right, title and interest in and 
to the debt above mentioned, and also his (Wil- 
ton’s) vendor’s lien on the land conveyed to Eby. 

On the 7th day of April, 1874, said Wilton and 
plaintiff entered into a written agreement where- 
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by Wilton, for a valuable consideration, further 
assigned and transferred to plaintiff all his (Wil- 
ton’s) right, title and interest in the debt due from 
Eby to Wilton in consideration of the land con- 
veyed; and also said Wilton further assigned and 
tranferred to plaintiff, all his (Wilton’s) right, ti- 
tle and interest in and to the vendor's lien on the 
land conveyed by him to Eby as aforesaid. 

When Eby made default in the payment of the 
second and third instalments of $1,000 each, 
plaintiff brought suit in the Hannibal Court of 
Common Pleas against Eby, and obtained two 
several judgments—one in September, 1873, for 
$1,000 and interest, and the other in December, 
1874, for $1,000 and interest. These were both 
personal judgments against Eby; and on both 
these judgments executions were issued, directed 
to the sheriff of Ralls County, commanding him 
that of the goods and chattels and real estate of 
Eby, he cause to be made the damages and costs 
in the executions mentioned. 

In obedienee to the command of said executions, 
the sheriff of Ralls County did, on the 2d day of 
March, 1875, levy upon and seize all the right, 
title and interest, and claim of defendant Eby in 
and to real estate conveyed by said Wilton to de- 
fendant as above mentioned. 

After advertisement according to law, the said 
sheriff of Ralls County, on the 26th day of March, 
1875, while the Circuit Court of Ralls County was 
in session, did expose for sale to the highest bid- 
der for cash, all the right, title and interest of de- 
fendant Eby in the land seized by said sheriff 
under said executions as aforesaid, being the same 
land conveyed by Wilton to defendant as afore- 
said; and at said sale the defendant Fisher be- 
came the purchaser of all the right, title and in- 
terest, of said defendant Eby in said lands for the 
sum of $8,000. 

That subsequently to the sale the sheriff exe- 
cuted adeed to defendant, Fisher, in which he 
acknowledges ‘he receipt of $8,000, bid by Fisher. 
Out of the sum so paid the sheriff satisfied the 
execution and costs, leaving a remainder in his 
hands of $5,592.96. 

Defendant Fisher entered into the possession of 
said lands so purchased, claiming the right to do 
so under said sheriff's sale. Defendant Eby 
made defaultin the payment of the fourth and 
fifth instalments of $1,000 each, and defendant 
Fisher refuses to pay said fourth and fifth instal- 
ments. The defendant, Fisher, is in possession 
of said land under and by virtue of his purchase 
at the sheriff’s sale aforesaid. 

In this state of the case, the plaintiff brought 
suit against Eby for the amount of the fourth and 
fifth instalments of $1,000 each, and praying that 
the real estate conveyed by Wilton to Eby be sold 
to pay the amount due, and for general relief. In 
this suit, John P. Fisher, who had bought the in- 
terest_of Eby at sheriff's sale, was made a party 
defendant. Eby filed no answer and suffered de- 
Fisher filed an answer, which was substan- 
He denies that 


ault. 
ially a demurrer to the petition. 








the assignment from Wilton to plaintiff vested 
plaintiff with any right to subject the land to sale 
for the non-payment of the purchase money. 
The court, upon the hearing, dismissed the plaint- 
iff’s petition. Plaintiff filed his motion for a re- 
hearing, which was overruled, and the case is 
brought up to this court by writ of error. 

Conceding, for the argument and purposes of 
this case, that the fact which appears on the face 
of the deed executed by Wiltonto Eby, that the 
purchase money was not paid, was sufficient to 
give Wilton a vendor’s lien for the purchase money 
on the land conveyed without any express reser- 
vation of such lien bcing made in the deed; and, 
conceding further, for the like purpose, that the 
debt of Eby, together with the vendor’s lien, 
could be, and was, in fact, legally assigned to the 
plaintiff, Dickason, and that such assignment 
conferred upon the said assignee all the rights of 
the vendor; the only question remaining to be 
passed uponis, whether the plaintiff, after pro- 
curing his judgment at law upon two past-due in- 
stalments of the purchase money (there being 
other instalments not due), and after subjecting 
all ef Eby s right, title and interest in the land 
by virtue of executions which issued upon said 
judgments, can, for instalments maturing after 
said execution sale, assert a vendor’s lien and 
have the land again subjected to sale for the pur- 
pose of paying said instalments. 

This precise question was before the court in 
the case of Outton v. Mitchell, 4 Bibb, 239, and it 
was answered in the negative, and we think cor- 
rectly. 

A vendor who has conveyed an absolute estate 
in land to his vendee, and has a vendor’s lien 
thereon for unpaid purchase money, may resort 
either to a court of equity, and ask for the en- 
forcement of his lien by a sale of the land to pay 
the debt, or he may procure his judgment at law 
forso much of the purchase money as remains 
unpaid, and subject the land to sale by execution. 
A sale of the land is the result, whether one or 
the other of these remedies is adopted; and if 
the vendor elects to adopt the latter remedy, and 
the land 1s sold, he must stand by his election; 
for it necessarily implies a waiver of his right to 
effect a sale by means of the other remedy. The 
vendor by his own act having brought about, and 
directed, a sale under execution of all the right, 
title and interest of his vendee, will be presumed 
to have waived the right he had to go into a court 
of equity and accomplish the same, by having a 
decree directing a sale of the land for the specific 
purpose of paying the purchase money, and will 
be estopped from asserting against a purchaser at 
such sale, aright to enforce 1 vendor’s lien by a 
re-sale of the land. McArthur v. Porter, 1 Ham 
(Ohio), 99; Grubb v. Crane, 4 Scam. 153. What 
is here said must be understood as applying to 
cases like the one we are considering, where the 
vendor has conveyed to his vendee all the estate 
he had; and must not be confounded with that 
class of cases where the vendor retains the lega 








wy is 


Lae 


ae 


28 ie ain BRAY NT aM - Bite ei RS 8 


- ~~? 


i Sr da a 


ETE ANE AN We Tals ent 


omaaeres at 


Yas 
, 
. ¥ 


YHE CENTRAL LAW JOURNAL. 








title, and has simply given a title bond to convey, 
upon the purchase, the vendee taking nothing 
but anequity. To this latter class of cases may 
be referred the cases of Lewis v. Chapman, 59 
Mo. 371; Broadwell v. Yantis, 10 Mo. 399; 
Lumley v. Robinson, 26 Mo. 364, to which we 
have been cited by counsel for plaintiff. In this 
class of cases, where the vendor sues at law and 
sells under his judgment all the right and interest 
of the vendee. the purchaser acquires at such sale 
only an equity. because that is all the vendee had; 
and the only right which the purchaser acquires 
is the right to pay whatever purchase money re- 
mains unpaid, and demand of the vendor a con- 
veyance of the legal title according to the contract. 

But in cases where the vendor has conveyed all 
his estate to the vendee without receiving the 
purchase-money, its non-payment does not give 
to the vendor an equitable title or estate in the 
land itself, but only the right by a proceeding in 
equity to charge the legal estate in the hands of 
the purchaser with its payment. Bispham’s 
Eq., sec. 364, p. 424, and sec. 354. Such right of 
the vendor may be waived by taking an independ- 
ent security, or by any act which clearly indicates 
that the vendor does not rely uponit. It is con- 
tended by counsel that, as the sheriff only sold 
and conveyed all the right, title and interest of 
Eby, the land itself was not sold and did not 
pass under the sheriff’s deed. We think this ar- 
gument unsound. ‘The deed executed by the 
sheriff, which is in the usual form of such con- 
veyances, conveying. as it did, all the right, title 
and interest of Eby to defendant, he took by vir- 
tue thereof all the estate which Eby had in the 
land, which, by the terms of the deed from Wil- 
ton to Eby was a fee-simple estate. Inthe case 
of Bogy v. Shoab, 13 Mo. 380, it was expressly 
held that a deed conveying all the right, title and 
interest of the grantor, will undoubtedly pass the 
land itself if the grantor has an estate therein at 
the time of the conveyance. The case of Garton 
vy. White, 46 Mo. 480, to which counsel have cited 
us in support of the position taken, does not sus- 
tain it. In that case White had sold to Garton 
certain land, and gave a bond for title on payment 
of the purchase money. White instituted a pro- 
ceeding in the circuit court to collect the note 
given for the purchase money, and to kave the 
land sold to pay it. He obtained judgment for 
the balance due, with an order for a special exe- 
cution against the property, directing the sheriff 
to sell the interest of Garton in the same; and, 
under this order, the interest of Garton was sold. 
Garton afterwards instituted his suit to enforce a 
specific performance of the contract, recited in 
the title bond, claiming thet he had Jost none of 
his rights by the said sale, for the reason that the 
judgment was not for a sale of the land, but only 
for his (Garton’s) interest therein. The court 
held that, while the proper order would have been 
for the sale of the land, the order for the sale 
of Garton’s interest in it was nevertheless effect- 
ual to pass to a purchaser at a sale made under it 





all the intcrest which Garton had, and that the 
only interest he had was an equity, the legal title 
having been retained by his vendor. 

This case sustains the view taken by us as to 
what estate passed to defendant when he acquired, 
by his purchase at the execution sale, all the 
right, title and interest of Eby. 

We find no error in the action of the circuit 
court in dismissing the bill, and will therefore af- 
firm the judgment. All concur. 


BANK — DEPOSITS IN THE NAME OF 
ANOTHER—SET-OFF. 





FALKLAND Vv. ST. NICHOLAS NATIONAL BANK. 


New York Court of Appeals. 


Where deposits were made by the plaintiff’s intes- 
tate, a clerk in the employ of a firm of shipping bro- 
kers, of moneys received in the ordinary course of 
business of such firm on account of vessels consigned 
to them, for freights collected, the deposits being 
made in the name of plaintiff’s intestate on account 
of the financial embarrassments of said firm, for safe 
keeping and in order that they might be paid over to 
the p:rties to whom they actually belonged; and 
where such funds were applied by the bank, the de- 
fendant, in payment of a matured indebtedness to it 
by the firm, upon the claim that the money was really 
deposited for the benefit of the firm and became lia- 
ble for their deot: Held, that the firm had no title to 
the moneys, and the defendants’ demand was not the 
subject of set-off or recoupment against such moneys, 
they never having lost their original character,or been 
mingled with moneys of the firm. 


Cecil Campbell Higgins, for appellant; George 
W. Parsons. for respondent. 

MILLER, J., delivered the opinion of the court: 

The rule that a bank has a general lien upon all 
moneys or funds in its possession belonging to the 
depositor is a part of the law merchant and well 
established in commercial transactions. It rests 
upon the principle that, as the depositor is in- 
debted to the bank upon a demand which is due, 
the funds in its possession may properly and 
justly be applied in payment of such debt, and it 
has, therefore, a right to retain such funds until 
payment is actually made. 

The right to make an application of such funds 
also arises from the contract implied to exist from 
the relation of the parties and by operation of 
law. Mere possession. however, is not of itself 
sufficient to maintain the lien, but the debt to the 
bank must have matured, and then each may 
counterclaim, set-off or recoup, the same as any 
other debtors. The relation is one whichis mu- 
tual, and can only exist where the demands are 
of the character indicated, and where each of the 
parties is a debtor to the other. Jordan v. Na- 
tional Shoe and Leather Bank, 74N. Y. 472. The 
rule stated does not interfere with the right o 
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third parties, whose moneys have become min- 
gled with those belonging to the depositor, to as- 
sert and maintain a claim to the same while in 
possession of the bank, and by an action to re- 
cover the amount thus deposited. VanAlen v. 
American Exchange Bank, 52 N. Y.1. It must 
be made clear that the moneys deposited actually 
belong to the person from whom the account is due, 
to entitle the bank to apply them in payment of 
its demands. Conceding that the moneys are ap- 
plicable, even although they are deposited by and 
in the name of another, the same as if in the 
name of an actual owner, the fact of ownership 
must be made to appear, and it must be shown 
satisfactorily that such owner is the person in- 
debted to the bank and really entitled to the funds 
deposited. The claim of the defendant in this 
case is based upon the theory that the money was 
received by the Ruger Brothers, as shipping mer- 
chants or brokers, and was really deposited for 
their benefit and became liable for their debt 
which had matured to the bank. 

The question then arises, whether the moneys 
deposited were the funds of the firm for the pur- 
poses of the set-off claimed by the defendant. 

The testimony upon the trial established that 
the deposits made by the plaintiff‘s intestate were 
moneys received in the ordinary course of the bu- 
siness of Ruger Brothers, as agents and ship 
brokers, on account of vessels consigned to them, 
for freights collected, as well as moneys paid to 
meet certain liabilities of a firm of shippers. These 
moneys did- not belong to Ruger Brothers, nor to 
the plaintiff's intestate, but to the captains of ves- 
sels and to other parties, and only a very incon- 
siderable percentage would be coming to Ruger 
Brothers for commissions. They were deposited 
in the name of the plaintiff’s intestate, on account 
of the financial embarrassment of Ruger Broth- 
ers, for safe keeping; and in order that they 
might be paid over to the parties to whom they 
actually belonged. Upon this evidence the court 
upoa the trial found that Ruger Brothers, in the 
course of their business, received various sums of 
money on account of captains of vessels, and on 
account of various freights of vessels consigned 
to them, and deposited such moneys in their bank 
account. ‘That they became embarrassed in busi- 
ness, and in consequence thereof, and in order to 
keep the funds‘received by them frem being at- 
tached by creditors, they caused an account to be 
opened by the plaintiff’s intestate in defendants’ 
bank, aud the moneys and checks received were 
deposited in said bank to the credit of the plaint- 
iff’sintestate. It thus appears that the moneys in 
question were not actually the property of Ruger 
Brothers, and they had no right or title to the 
same, and the defendants’ demand was not the 
subject of set-off or recoupment aginst such 
moneys. They belonged to and were the property 
of the consignees and the persons for whom they 
had been collected and received, and were depos- 
ited solely for their benefit. The dealings of 
Ruger Brothers were of a confidential character, 





and the moneys were received by them in trust 
and deposited on account of the cestuis que trust. 
Having knowledge of their own insolvency, Ruger 
Brothers were justified in protecting the funds of 
the parties in whose behalf they were acting as 
agents from being liable to be applied to the pay- 
ment of their debts; and by depositing the moneys 
in the name of the plaintiff’sintestate, they did 
not deprive the creditors for whose benefit the 
deposit was made of their right to the same, or 
appropriate them to the payment of the demand 
which the bank held against the firm. The rule that 
when moneys held in trust have been mingled 
with other moneys of the trustee. so as to be in- 
distinguishable, that the cestus que trust can not 
claim a specific lien upon the property or funds, 
(Ferris v. Van Vechten 73 N. Y. 113), has no ap- 
plication when the money is held in trust to pay 
certain creditors, and can not be invoked to up- 
hold the defendant’s claim to the funds in ques- 
tion in the case at bar, as these moneys have never 
lost their original character, and have never been 
mingled with the moneys of Ruger Biothers, but, 
on the contrary, were especially deposited and set 
apart in the name of a third person fora specific 
purpose, and therefore can not be regarded in any 
respect as moneys of Ruger Brothers, by whom 
they were originally received; nor does it aid the 
defendant because it does not appear that any of 
the creditors of Ruger Brothers have made any 
claim for the same. 

It is a sufficient answer to this objection to say 
that the creditors for whom they were set apart, 
were entitled to the moneys, and have the right te 
enforce their claim to the same by instituting an 
action for that purpose, or by compelling the 
plaintiff to pay over such sums as the intestate re- 
ceived and held in trust for their benefit. The 
right of such creditors is paramount and supreme 
over the claim of the defendant, as the moneys 
were expressly deposited for and were to be paid 
to them, according to their respective interests. 
It never belonged to Ruger Brothers, was not lia- 
ble for their debts, and, not having been mingled 
with their funds, can not be claimed on any such 
ground. 

Nor is it an answer to the position, that the 
plaintiff’s intestate, in making the deposit, acted 
as the agent and trustee of the persons for whom 
the money was received, that the defendant never 
dealt with the plaintiff’s intestate as trustee, or 
had any notice or knowledge that he claimed to 
actin that capacity. The deposit being in the 
plaintiff's intestate’s name alone, and not for 
Ruger Brothers, he was under no obligation and 
owed no duty which required that he should 
notify the defendant that he held the funds in 
trust, or that other parties besides himself had an 
interest in the deposits. It could not affect the 
defendant’s rights in any sense, because it had no 
notice, asit had noclaim whatever, and no reason 
for relying upon a fund deposited in the name of 
another, for the payment of its debt against Ruger 
Brothers. In fact, from the deposit itself, the de~ 
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fendant had notice that the funds belonged to the 

depositor, and not to Ruger Brothers; and with- 

, out proof that they actually belonged to Ruger 
Brothers, it had no right to appropriate or to 
claim these moneys for the payment of its de- 
mand. It is urged that the claims of the creditors 
were cut off by the discharge of Ruger Brothers 
in bankruptcy. If Ruger Brothers set apart these 
moneys for the benefit of those for whom they 
were received, they created an express trust in their 
behalf; and as the money belonged to them, a 
discharge in bankruptcy, while it might destroy 
their claim against Ruger Brothers, would not de- 
prive them of the right to the fund which had 
been reserved and deposited in the name of the 
plaintiff’s intestate on their behalf. In no con- 
tingency did the fund belong to Ruger Brothers, 
and the defendant had no right or title to it what- 
ever, nor any claim to set off their demand against 
it. 

Upon no other ground can the claim of the de- 
fendant be upheld; and after a careful examina- 
tion, we are brought to the conclusion that the 
judge erred upon the trialin allowing the same. 
No exception was taken to the ruling of the judge 
upon the motion to dismiss the complaint, and, 
as the defendant. does not appeal. it is notin a 
position to raise any question in regard to the de- 
cisions made against it. 

Some other points are urged by the appellant’s 
counsel, but the conclusion already reached ren- 
ders their corisideration unimportant. 

For the error stated, the judgment should be re- 
versed and a new trial granted, with costs to 
abide the event. 

All concur except RAPALLO, J., absent. 
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PARTNERSHIP — MARSHALING ASSETS — 
CREDITORS’ RIGHTS. 


DAVIS v. HOWELL. 





New Jersey Court of Chancery, October Term, 1880. 


On marshaling the assets of both partnership and 
individual estates, under separate assignments for the 
benefit of creditors, the partnership creditors are not 
entitled, after exhausting the partnership assets, to 
resort to the individual assets, until after the individ- 
ual creditors’ claims have been satisfied. 


Bill for relief. 
answer. 

J. F. Dumont, for complainant; G. M. Shipman 
and J. G. Shipman, for answering defendants. 


‘THE CHANCELLOR. 

John C. Bennett and James M. Andrews were, 
on or about the 10th of February, 1876, partners 
in business in Phillipsburg. On that day they 
made an assignment under the assignment act, for 
the equal benefit of their creditors, to the com- 


On final hearing on bill and 














plainant, William M. Davis. Five days after the 
making of that assignment Andrews made an as- 
sigument, under the act, for the equal benefit of 
his creditors, to the complainant and Joseph 
Howell, and about the same time Bennett made a 
like assiguament to Sylvester A. Comstock and 
Charles F. Fitch. The partnership estate will 
pay a dividend of only about eleven per cent. of 
the partuership debts. Most of the partnership 
creditors have putin their claims under the as- 
signment of Andrews, and claim and insist upon 
a provortionate participation with his individual 
creditors therein as to so much of their claims as 
may not be paid out ofthe partnership estate, 
and they threaten the complainant and his co- 
assignee of Andrews’ estate with legal proceed- 
ings if their demand be not complied with. The 
complainant therefore comes into this court for 
protection and instructions as to his duty in the 
premises. His co-assignee, Howell, is a creditor 
of Andrews’ estate, and he is made a defendant. 

The question presented has been often dis- 
cussed, and, though there exists some con- 
trariety of judicial determination upon it, must 
be considered as settled by the great weight of 
authority. The rule is laid down in the text- 
books that joint debts are entitled to priority of 
payment ont of the joint estate, and separate 
debts ovt of separate estates. Story’s Eq. Jur. § 
675; Snell’s Prin. of Eq. 419; Story on Part., § 
376; Kent’s Com., 64, 65; Parsons on Part., 480. 
And though the propriety of the rule has been 
often and persistently questioned, on the ground 
that it isa violation of principle, and devoid of 
equity, and was originally adopted from consider- 
ations of convenience only, and in bankruptcy 
cases, and not on principles of general equity, 
yet itis so firmly established that it must be re- 
garded as a fixed rule of equity. Its history is so 
well known, and has been se often stated, that it 
is profitless to repeat it. It was declared in 1715, 
in Ex parte Crowder, 2 Vern. 706; it was affirmed 
by Lord Hardwicke, and though Lord Thurlow 
refused to follow it, it was restored by Lord 
Loughborough and followed by Lord Eldon, and 
it has existed ever since in the English chancery. 
It has an exception where there is no joint estate 
and no solvent partner. But where there is any 
joint estate, the rule is to be applied. That part of 
the rule which gives the joint creditors a prefer- 
ence upon the joint estate has been repeatedly 
recognized in this State. Cammack vy. Johnson, 1 
Gr. Ch. 163; Matlack v. James, 2 Beas. 126; Mitt- 
night v. Smith, 2 C. E. Gr. 259; Scull v. Alter, 1 
Harr. 147; Curtis v. Hollingshead, 2 Gr. 402; 
Brown v. Bissett, 1 Zab. 46; Linford v. Linford, 
4 Dutch. 113. In Scull v. Alter, the Supreme 
Court recognized the rule in all its parts. Chief 
Justice Hornblower, by whom the opinion of the 
court was delivered (the question arose under an 
assignment under the assignment act, and was the 
same as is presented in this case), said: ‘But if 
itis an assignment not only of the partnership 
effects and property of the firm of Carhart & 
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Britten, but also an individual and several assign- 
ments by them of their respective and several es- 
tates, then it must be treated as such. The estates 
and debts must be marshaled; the partnership 
effects applied in the first instance to the part- 
nership debts; the effects of Carhart applied, in 
the first instance, to the payment of his separate 
debts, and in like manner the effects of Britton 
to the payment of debts due from him individ- 
ually.” 

In Connecticut the rule is not followed, and 
that part of it which gives the separate creditors 
a preference upon the separate estate has been 
repudiated. Camp v. Grant, 21 Conn. 41. It has 
been repudiated also in certain other States. 
Bardwell v. Perry, 19 Vt. 292; Emanuel v. Bird, 
19 Ala. 596. But the doctrine is recognized else- 
where, and has been established after thorough 
discussion and careful consideration. In Wilder 
v. Keeler, 3 Paige, 167, Chancellor Walworth, 
after a full discussion of the subject, gives the 
sanction of his weighty opinion to the rule asa 
doctrine of equity. He says: ‘In the case now 
nnder consideration there was, at the death of G. 
F. Lush, a large joint fund belonging to the part- 
nership, out of which the joint creditors were en- 
titled to a priority of payment, and out of which 
several of the joint creditors who have come in 
under this decree, have actually secured a portion 
of their debts. Nothing but an unbending rule of 
law should, under such circumstance’, induce the 
court to permit them to come in for the residue of 
their debts, ratably, with the separate creditors. 
The amount of the fund which will remain after 
paying the separate creditors, being a fund which 
could not be reached at law by the joint credit- 
ors whose remedy survived against the surviving 
partner alone, must be considered in the nature 
of equitable asscts, and must be distributed 
among the joint creditors, upon the principle of 
this court that equality is equity.”” The doctrine 
was recognized in Morgan vy. Skidmore, 55 Barb. 
263. In Pennsylvania, in Bell v. Newman. 5S. & 
R. 78, 91, 92, Gibson (afterwards chief justice), in 
a dissenting opinion, sirongly supports the rule as 
one founded on the most substantial justice. In 
Black’s Appeal, 44 Pa. St. 503. and again in 
McCormack’s Appeal, 55 Pa. St. 252, the doctrine 
is completely recognized and affirmed. In South 
Carolina, in Woddrop v. Price, 3 Desauss. j203; 
Tunno v. Trezevant, 2 Desauss. 264, and Hall v. 
Hall, 2 McCord’s Ch. 269, the doctrine was held to 
be a dovtrine of equity. In Massachusetts it is 
established by statute. In Murrill v. Neill, 8 How. 
414, it is recognized by the Supreme Court of the 
United States. 

The objection that is always pressed as the con- 
clusive argument against it is, that partnership 
debts are several as well as joint, and itis urged 
that therefore the partnership creditor has an 
equal claim npon the individual estate with the 
separate creditor. But it is beyond dispute that, 


in equity, the former has a preferred claim upon 








the partnership estate. To accord to him an 
equal claim as to the balance of his debt, which 
the partnership assets may not be sufficient to sat- 
isfy, with the individual creditor, would be to 
give him an advantage to which he is not equita- 
bly entitled. If he obtains a legal lien on the 
separate estate,he will not be deprived of it. 
Wisham v. Lippincott, 1 Stock. 353; Randolph v. 
Daly. 1 C. E. Gr. 313; National Bank v. Sprague, 
5 C. E. Gr. 13; Howell v. Teel, 2 Stew. Eq. 490. 
But if he has no such lien, and the assets are to 
be marshaled in equity, that same equitable doc- 
trine by which the partnership assets are devoted 
in the first place to the payment of his debt to the 
exclusion of the separate creditor, and to which 
he is indebted for the preference, will, in like 
manner and for like reason, give the latter pref- 
erence upon the separate property. Such was the 
view of Chancellor Kent. He says: ‘‘So far as 
the partnership property has been acquired by 
means of partnership debts, those debts have, in 
equity, a priority of claim to be discharged, and 
the separate creditors are only entitled in equity 
to such payment from the surplus of the joint fund 
after satisfaction of the joint debts. The equity 
of the rule, on the other hand, equally requires 
that the joint creditors should only look to 
the surplus of the separate estate of the partners 
after payment of the separate deb‘s. It was a 
principle of the Roman law, and it has been ac- 
knowledged in the equity jurisprudence of Spain, 
England and the United States, that partnership 
debts must be paid out of the partnership estate, 
and private and separate debts out of the private 
and separate estate of the individual partner,” 
3 Kent’s Com. 64. 65. The obvious infirmity of 
the objection to the rule is, that it leaves out of 
consideration the fact that it is to equity that the 
joint creditor is indebted for his preference. It 
is also urged that, instead of the rule, it would be 
more equitable to require the joint creditor to 
have recourse to the partnership property before 
allowing him to participate in the separate estate, 
on the equitable ground that he has two funds for 
the payment of his debt, while the separate cred- 
itor has but one; but the rule as established is a 
rule of justice and equity. {[t has forits basis the 
presumption that joint debts have been contracted 
on the credit of the joint estate, and separate 
debts on that of the separate estate. It has the 
weight of great authority and long establishment, 
notwithstanding persistent objection and some 
fluctuation, and it is based on equitable principles. 
Sound policy ls in its favor. Though there may 
be, as there is in the case of all such rules, in- 
stancesin which it works unsatisfactorily, yet that 
on the whole, and as a rule, it has not operated 
unjustly, is evidenced by the fact that it has ex- 
isted so long (Ex parte Crowder was decided in 
1715), notwithstanding opposition, and that in 
Massachusetts, at least, it has, in the face of the 
opposition referred to, been established by legis- 
lative authority, and that, too, as lately as 1838. 
In this State it has, as has been shown, the sanc- 
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tion of our judicial tribunals, and it is too firmly 
established to be disturbed. It is true that in 
Wisham v. Lippincott, 1 Stock. 353, 356, the chan- 
cellor expressed strong doubt of its correctness, 
as a general rule; but, in the other cases before 
cited, both previous and subsequent, the rule has 
been recognized without any expression of disap- 
probation or dissatisfaction. 

There will be a decree that the joint assets be 
first applied to the payment of the joint debts, 
and the separate assets to the separate debts, and 
that the joint creditors may participate in any 
surplus of the separate assets which may remain 
after payment of the separate debts. The costs 
of the parties will be paid out of the funds repre- 
sented by the complainant—the partnership estate 
—and Andrews’ estate in equal shares. 





WILL — DRAWN BY LEGATEE — INFLU- 
ENCE—MENTAL INFIRMITIES— BURDEN 
OF PROOF. 





CUTHBERTSON’S APPEAL. 





Supreme Court of Pennsylvania, February, 1881. 


Where the testator is weak in mind, though not 
sufficiently so to create testamentary incapacity, and 
the person whose advice he has taken profits largely 
under the alleged will, affirmative evidence must be 
given to show that testator had a full understanding 
of the nature of the disposition contained in it. 


Appeals from the decree of the Orphans’ Court 
of Philadelphia County. 

Henry J. McCarthy, Esq., and Hon. Wm. A. Por- 
ter, for the Cuthbertsons, appellants; A. Sidney 
Biddle and George W. Biddle, Esqs., for the Penn- 


» ‘sylvania Hospital, appellant; Wm. M. Montgom- 


ery and Saml. Wagner, Esqs., for the Zoological 
Society, appellants; Robert N. Willson, Esq., for 
John 8. Yardley, appellee. 


SHARSWOOD, C. J., delivered the opinion of 
the court: 

Boyd v. Boyd, 16 P. F. Smith, 283, established 
a general principle of the highest importance for 
the protection of persons who call in professional 
or other advisers to assist them in making cheir last 
wills. That principle may be briefly stated thus: 
Where the alleged testator is shown by evidence 
to be weakin mind, whether arising from age, 
bodily infirmity, or great sor: ow, or other cause 
tending to produce such weakness, though not 
sufficient to create testamentary incapacity, and 
the person whose advice has been sought and 
taken receives a large benefit under the instru- 
ment propounded as a will, it must be shown af- 
firmatively that the alleged testator had full un- 
derstanding of the nature of the disposition 
contained in it. The general rule undoubtedly 
is, that testamentary capacity and knowledge of 








the disposition made are presumed. Where the 
testamentary capacity is perfect, fraud or undue 
influesce must be shown. In such case, the un- 
due influence must be such as to destroy the free- 
dom of will of the party, or, at least, very much 
toimpairit. But not in the case of an old, in- 
firm and mentally weak man, dispesing of his 
estate in favor of his confidential adviser. These 
principles were all afflrmed and recognized in 
Frew v. Clarke, 30 P. F. Smith, 170. That case 
did not in the least shake the principle of Boyd 
v. Boyd, which was fully supported by the au- 
thorities, and is founded on sound principles and 
the wisest policy. 

Wills are generally prepared according to in- 
structions given to the scrivener, privately, when 
no one else is present; and to hold that, in the 
case supposed, it is sufficient to prove the formal 
execution of the paper in the presence of witnes- 
ses, and then throw upon the contestants the bur- 
den of proving fraud, undue influence, misrepre- 
sentation or mistake, would open the door wide 
for the arts of the cunning and designing to suc- 
ceed in their nefarious purposes. 

Every man who draws a will in his own favor, 
under such circumstances, should know that he 
will be required to prove affirmatively all the cir- 
cumstances connected with the drawing of the 
will, and that it must appear that the alleged tes- 
tator was laboring under no nistaken apprehen- 
sion as to the value of his property and the 
amount he was giving to his confidential adviser. 
It has been decided that the beneficiary himself, 
is a competent witness to prove the will. He can 
not complain, then,that the rule is hard or unjust, 
which requires him to make it clearly appear that 
the gift to him was the free, intelligent act of the 
testator. In truth, we were not called on in Frew 
v. Clarke, to re-examine the decision in Boyd v. 
Boyd. In the latter case, it was held merely, 
that, upon the evidence there given, the judge 
below was right in submitting the case tothe jury. 
In Frew v. Clurke, upon the trial of the issue 
devisavit vel non below, the question had been 
submitted to the jury, and the verdict sustained 
the instrument propounded as awill. Mr. Justice 
Mercur says, in the opinion of the court delivered 
by him: “If the mental capacity of McCully 
(the testator) has been impaired, if he had be- 
come weak from age or bodily infirmity, although 
not to such an extent as to destroy his testament- 
ary capacity, it might have shifted the burden of 
proof, and required the defendant in error (the 
legatee) to negative, by evidence, a presumption 
of undue influence. It is shown, however, that 
McCully’s mental capacity was not impaired.” 
Of course, upon the principie of Boyd v. Boyd, 
the judgment of the court below had to be uaf- 
firmed. There were other questions in the case; 
whether the paper propounded was a will or an 
obligation sealed and delivered inter partes, and 
whether, conceding it to be testamentary, Clarke, 
the legatee, was a competent witness to prove it. 
Upon these questions the court was divided. but 
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not upon the general principles settled in Boyd v. 
Boyd. 

We consider that the case presented upon these 
appeals is entirely within that principle. Had the 
only question been on the testamentary capacity 
of John L. Neill, there would be no reason to hold 
that there was not sufficient evidence to justify a 
jury in setting aside the codicil. Had it been 
drawn without advice and suggestion of Neill 
himself, as was the original will, it must have 
stood. But it can not be disputed that there was 
evidence—we think enough to carry the case to 
the jury—that the testator was not the same man, 
physically and intellectually, when he executed 
the codicil, as when he made the original will. A 
jury might reasonably so conclude from the evi- 
dence. Then the onus was thrown on Yardley to 
prove that Neill fully understood the value of his 
property, and the probable residue after paying 
all his legacies. It would not be proper for us to 
express any opinion upon the weight of the evi- 
deuce as bearing upon this question. Upon the 
issue to be granted it must be submitted to a jury, 
under proper instructions from the court. 

There may be a case where the alleged undue 
influence is applicable only to a single independ- 
ent provision in a will, and that provision may 
fail, leaving the rest of the will to stand. It is 
certainly not this case where the clause objected 
to is a residue, and that residue made up or large- 
ly increased by alterations made, as a jury may 
conclude, under the same influence for that pur- 
pose. 

It may be, however, that if the bequest of the 
residue in the codicil fails, and the rest stands, 
the general direction of the will in the 14th item, 
will apply to the legacies in the codicil as taking 
the place merely of the legacies from item 20 up 
to item 39 in the original will. Upon this point 
we express no opinion. In either case the appel- 
lants have an interest to contest the codicil. 

Decree reversed, and it is ordered and decreed 
that the issue prayed for in the court below be 
granted, and the record remitted for further pro- 
ceedings. 


————— 


LIABILITY OF SAVINGS BANK TO AN AC- 
TION FOR MALICIOUS PROSECUTION. 


REED v. HOUSE SAVINGS BANK. 
Supreme Judicial Court of Massachusetts, March 
“erm, 1851. 

An action for malicious prosecution may be main- 


tained against a savings bank. 


Action of tort for the malicious prosecution of 
a civil suit by defenda xt corporation against the 
plaintiff. At the trial, the court ruled that the 





action could not be maintained, and directed a ~ 





verdict for the defendant, which was returned 
pursuant to such order and direction; and after 
said verdict the case was reported for the determ- 
ination of this court. 

F. S. Hesseltine, for plaintiff; Train & Teele, 
for defendant. 

Lorp, J., delivered the opinion of the court: 

It is too late to discuss the question, once much 
debated, whether a corporation can commit a 
trespass, or is liable in an action on the ease, or 
subject generally to actions of tort as individuals 
are. The books of reports for a quarter of a cen- 
tury show that a very large proportion of actions 
of this nature, both for nonfeasance and for mis- 
feasance, are against corporations. 

It was contended at the argument, that an ac- 
tion for malicious prosecution so differs from other 
actions, that it can not be maintained against. a 
corporation. But, although in order to maintain 
such an action, both malice and want of probable 
sause must be found, yet proof of want of proba- 
ble cause will warrant the jury in inferring malice. 
Mitchell v. Jenkins, 5 B. & Ad. 588; s. c. 2 Nev. 
& Man. 301; Stewart v. Sonneborn, 98 U.S. 187; 
Stone v. Crocker, 24 Pick. 81; Ripley v. McBar- 
ron, 125 Mass. 272. And by the great weight of 
modern authority, a corporation may be liable 
even when a fraudulent or malicious intent in fact 
is necessary to be proved, the fraud or malice of 
its authorized agents being imputable to the cor- 
poration, as in actions for fraudulent representa- 
tions, (National Exchange Co. v. Drew, 2 Macq. 
103; New Brunswick, etc. Railway v. Conybeare, 
9 H. L. Cas. 711, 738, 740; Barwick v. English 
Bank, L. R. 2 Ex. 259); for libel, (Philadelphia 
Railroad v. Quigley, 21 How. 202; Whitfield v. 
South-East Railway, E., B. & E. 115); or for 
malicious prosecution. Vance v. Erie Railway, 
3 Vroom, 334; Copley v. Grover & Baker Co., 2 
Woods, 494; Goodspeed v. East Haddam Bank, 
22 Conn. 530; Carter v. Howe Machine Co., 51 
Md. 290; Whitess v. Second National Bank, 1 
Baxter, 469; Williams v. Planters’ Ins. Co., 57 
Miss. 759; Iron Mountain Bank vy. Mercantile 
Bank, 4 Mo. App. 505; Walker v. Southeastern 
Railway, L. R. 5 C. P. 640. 

It was, however, claimed at the argument, that 
although certain corporations might be liable to 
this action, such as business and trading corpora- 
tions, which are often involved in litigation, 
Savings banks, from their peculiar character and 
purposes, can not be subject to such suit. The 
argument is, that they are not business or trading 
corporations, but rather that they are trustees ad- 
ministering upon the property of those who stand 
in the relation of cestuis que trust from motives of 
kindness and charity, and not for the purpose of 
gain. If we assume all this to be true, morally 
speaking, it does not affect the legal status of the 
corporation. Their powers and their duties are 
defined by their charter, and the rights and the | 
duties are legal rights and duties, to be enforced 
by the ordinary rules of law. <A depositor in a 
Savings bank becomes a creditor of that bank 
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as really and as effectually, as a depositor in 
a bank of discount or deposit. There is no 
relation of trustee and cestuz que trust be- 
tween bank and depositor, any more than in 
any other case of debtor and creditor. It is 
rather in form than in substance, that a depositor 
in a savings bank differs from a stockholder ina 
business corporation. In each case the money is 
intrusted to the corporation to be managed by it 
for the benefit of the one who thus places it there; 
but by their charters, savings banks are required 
to make only such uses of the funds intrusted to 
them as shall, with care and prudence, preserve 
them from the perils and vicissitudes of trade. 
But in all the essential features of their organiza- 
tion, savings banks are, like all other corpora- 
tions, creations of the law for the more conven- 
ient transaction of business to be done by them. 
They are capable of corporate action, and, like 
all other corporations, are liable for their cor- 
porate action. In their conduct toward the pub- 
lic, they owe the same duty to the public that 
other corporations owe. In their conduct toward 
ipdividuals, they owe the same duties to igdivid- 
uals that other corporations owe. If it owned its 
banking house, the same duties in relation to it 
exist, as exist ina bank of deposit owning its own 
banking house. It can no more permit a danger- 


ous pitfall or a dangerous obstruction to exist 


upon its land to the injury of another, than can 
any other corporation or an individual. In its 
business transactions with individuals it is subject 
to the same rules of law as other corporations or 
individuals. Its contracts may be impeached for 
fraud, as the contracts of other parties may be 
impeached for fraud, or may be void for illegal- 
ity; and we see no ground upon which we can 
distinguish their corporate liabilities from those 
of other corporations, and, therefore, no reason 
why this action can not be maintained against 
them. 

Of course, we have before us no question of evi- 
dence or its sufficiency to maintain the action, but 
simply the question whether, if the proof is suffi- 
cient to show that the defendant, as a corporation, 
did all the acts which in an individual would 
create the liability, such liability would exist in 
the corporation. 

New trial ordered. 





ABSTRACTS OF RECENT DECISIONS. 
SUPREME COURT OF THE UNITED STATES 
October Term, 1880. 


CONTRACT FOR CARRYING MAIL— CONSTRUC- 
TION.—The Pacific Mail Steamship Co. made a 
contract with the Postmaster-General for the car- 


riage of the mails between San Francisco and 


certain Asiatic ports, pursuant to an act of Con- 








gress. Under a prior contract it was already car- 
rying a monthly mail between the same ports for 
the compensation of $500,000 per annum. The 
object of the act was the establishment of an ad- 
ditional monthly mail. It authorized the Post- 
master-General to let the contract for the convey- 
ance of this mail to the lowest bidder, at a sum 
not to exceed $500,000 per annum, to be carried 
in vessels, subject to the inspection and accept- 
ance of the Postmaster-Goneral, provided, that 
thereafter all steam vessels accepted by him for such 
service should be of a certain description, and in 
point of fact, though it was not so expressed in the 
act, better than those which the company already 
had engnged in the service. When the bids for this 
contract were advertised, the company made a bid 
of $500,000 per annum, which was accepted. It 
had been already practically carrying a semi- 
monthly mailin such vessels as it had. though 
for the additional mail each month it received no 
compensation save what is known as ‘‘sea post- 
age,”’ or, in other words, such sum as the Govern- 
ment received for the transportation of the mail 
matter actually carried. Finding great difficulty 
in getting the vessels of the description, prescribed 
by the act, built, it offered none for inspection or 
acceptance under the act, but undertook the per- 
formance of the contract with the vessels it al- 
ready had engaged in the service of carrying the 
monthly mail under its former contract. The 
Government declined to pay the contract price, 
and tendered the ‘‘sea postage’’ merely for the 
additional service. The company asserted in the 
court of claims a demand for $531,666.66, and re- 
covered $41,666.66. Upon cross appeals to the 
Supreme Court it was held, that the terms, 
‘-hereafter accepted for said service,’’ were mean- 
ingless, unless they implied a reference to the 
vessels already accepted and in use under the con- 
tract for a monthly service, and contemplated 
their use for the additional semi-monthly service 
without further inspection and acceptance. Re- 
versed and remanded. Appeals from the Court of 
Claims. Opinion by Mr. Justice MILLER. 
—FPacific Mail Steamship Co. v. United States, and 
United States v. Pacific Mail Steamship Co. 
PATENT— SHAWL-STRAPS — NOVELTY.—‘‘The 
appellant in this case, complainant below, in de- 
scribing his invention, when he applied for his 
patent, said that before his invention ‘ straps had 
been used to confine a shawl, or similar articles, 
in a bundle, and a leather cross-piece, with loops 
at the end, had extended from one strap to the 
other; and above, and attached to this leather 
cross-piece, was a handle.’ He then said: ‘My 
invention consists of a rigid cross-bar beneath the 
handle, combined with straps that are passed 
around the shawl or bundle, such straps passing 
through loops at the ends of the handle.’ This 
was because the ‘ leather cross-piece or connect- 
ing strap’ was liable to bend and allow the straps 
to be drawn toward each other by the handle in 
sustaining the weight; * * hence the handle 
is inconvenient to grasp.’ From this, as it seem 
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to us, the rigid cross-bar was, from the begin- 
ning, the controlling idea of the inventor. His 
object clearly was, not to bind and hold the 
bundle, but to keep the handle which the holder 
was to grasp from pressing the sides of the hand. 
* * * * The testimony leaves no doubt in our 
minds that handles fastened on rigid cross-bars 
and used to carry bundles were known long before 
the complainant’s invention. Possibly in adjust- 
ing them to use, though this is by no means cer- 
tain, the straps to bind the bundle were not passed 
through loops across the bar; yet it is clear, be- 
yond all question, that the handle, rigid cross- 
bar, loops, or their equivalent, and straps, or 
equivalents, were used in combination to keep to- 
gether and carry one or more articles in a pack- 
age made by piling or rolling the articles to- 
gether. Under these circumstances it was no in- 
vention to stiffen by artificial means the leather 
cross-piece which had before been made as rigid 
as it could be by thickness, doubling and stitch- 
ing. Allthat was done by this inventor was to add 
to the degree of rigidity which had been used be- 
fore. The addition of metal or other substance 
as a stiffener of the known cross-pieve, which had 
already been made rigid in a degree, was not 
invention. The substantial elements of a well- 
known structure were thus, inno patentable way, 
changed.” Affirmed. Appeal from the Circuit 
Court of the United States for the District of New 
Jersey. Opinion by Mr. Chief Justice WaITE.— 
Crouch v. Roemer. 


ADMIRALTY—PRACTICE— LIMITATIOB OF LI- 
ABILITY FOR COLLISION TO THE VALUE OF THE 
OFFENDING VESSEL AND FREIGHT.— In a pro- 
ceeding by libel against a steamship for injuries 
to a schooner in acollision, the damages recovered 
being much greater than the value of the steam- 
ship and freight, the owners, after appealing from 
the decree, filed a petition, under the 54th Rule in 
Admiralty and § 4283 Rev. Stats., alleging that the 
loss and damage occurred without their privity or 
knowledge, and stating that they wish to test 
theirli ability and that of the steamship, and 
also to claim the limitation of liability, to the 
value of the steamship and freight, provided for 
by the above sectiun. and announced their readi- 
ness to file a stipulation with sureties in the value 
of the steamship and freight for the payment 
thereof into court whenever the same should be or- 
dered. ‘To this petition exceptions were taken, on 
the ground that the petitioners were not entitled 
to the limitation of liability, provided for by said 
§ 4283, because before their petition was filed the 
cause was already tried upon the merits, sub- 
mittted and determined. Upon an appeal from 
the judgment of the district court, dismissing the 
petition and sustaining the exceptions, the circuit 
court affirmed the judgment of the court below, 
and from that judgment an appeal was taken to 
this court. Held, that there is no implication in 
the 56th Rule of Admiralty (which declares that in 
proceedings to obtain a decree fora limited liabil- 





ity, the owners may contest all liability on their 
part or that of their vessel, as well as claim a lim- 
itation of liability under the statute), that such a 
proceeding to obtain the statutory limitation 
could not be maintained after the cause had been 
heard and determined upon its merits. The 56th 
Rule was intended merely to relieve the ship- 
owners from the English rule which required 


) them, in seeking the benefit of the law of limited 


liability, to confess their ship to have been in fault 
in the collision. Beyond this it was not intended 
to go. This rule of procedure could not abrogate 
the rule of law that res judicata can not be again 
opened by either of the parties, except by ap- 
pellate proceedings. ‘But since the statute is 
imperative, that where a loss occurs in a vessel by 
embezzlement or by collision or other thing, with- 
out the privity or knowledge of the owner, his li- 
ability ‘shall in no case exceed the amount or 
value of his interest in the vessel and her freight 
then pending;’ it would be a questionable exer- 
cise, by this court, of its power to regulate the 
proceedings, if, by such regulation, it should pre- 
vent a party from having the benefit of the law 
unless he took initiatory steps for that purpose be- 
fore it appeared that he was liable atall. Such 
was not the intention of the rules adopted in 
1872. Admiralty Rules, 54-57. They were in- 
tended to facilitate the proceedings of the owners 
of vessels for claiming the limitation of liability 
secured by the statute, without regard to the time 
when such proceedings might be commenced, or 
whether before or after the general liability 
should be fixed. ‘To require such proceedings to 
be commenced before a trial of the cause of col- 
lision, would, in many cases, work injustice. In 
addition to the reasons already adverted to, it may 
be added that the owners of the vessel found in 
fault, may often not know the amount of damage 
and loss sustained by the other vessel and cargo. 
It may greatly exceed their expectations, and, 
contrary to what was originally known or sup- 
posed, may turn out to be much greater than the 
value of their own vessel and the freight pending 
thereon.”’? Of course, if the proceedings for the 
limitation were not undertaken until a party had 
obtained satisfaction of his demand, they would 
be ineffectual as to him. The court would justly 
refuse its aid in compelling a return of money re- 
ceived. The question would then become one of 
laches. Reversed and remanded. Appeal from 
the Circuit Court of the United States for the 
Eastern District of New York. Opinion by Mr, 
Justice BRADLEY.—New York, etc. Steamship Co. 
v. Mount. 





SUPREME COURT OF MISSOURI. 
February 1881. 


Girt OF WARD—UNDUE INFLUENCE—PRE- 
SUMPTIVELY VOID—BURDEN UPON DONEE TO 
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SHOW THE CONTRARY.—It is a well-settled prin- 
ciple, that the undue influence nevessary to inval- 
idate a gift need not proceed from the 1ecipient 
of the ward’s or donor’s bounty, but it is equally 
fatal to the validity of the gift that such influence 
was exerted by a third person. Ranken v. Pat- 
ton. 65 Mo. 378; Ford v. Hennessy, 70 Mo. 580. 
Such gifts are watched by couris of equity with 
the most jealous scrutiny, and are generally held 
as presumptively void (Garvin v. Williams, 44 
Mo. 465); and the burden is upon the donee to 
show that the gift in question is in every’ way 
worthy the sanction of a court of equity. Street 
v. Goss, 62 Mo. 226. Although the daughter, in 
this case making the deed of gift to her father, 
had reached her majority, the evidence shows 
that she was unduly influenced by her father and 
brother, and the case falls far short of the stand- 
ard mentioned above. Judgment of the Court of 
Appeals affirmed. Opinion by SHERWOOD, C. 
J.—Miller v. Simmonds. 

DAMAGES—ASSAULT AND BATTERY—PARTIES 
TO ACTION—EVIDENCE.—In an action for dama- 
ges alleged to have been caused by an assault and 
battery upon the wife, the husband is properly 
joined with her as co-plaintiff. R. S. 1879, § 
3468; Edmondson v. Phillips, decided present 
term. The wife, however, is the substantial party 
to the suit, and is competent as a witness in her 
own behalf. Harriman v. Stowe, 57 Mo. 93; 
Owen v. Brockschmidt, 54 Mo. 285; Evers v. Life 
Association, 59 Mo. 429. The husband, in such 
cases, is clearly incompetent as a witness, and 
error was committed in allowing him to testify. 
In such cases the statute has not modified the 
common law. Paul v. Leavitt, 53 Mo. 595. Evi- 
dence of the circumstances under which injury 
from assault and battery occurred is admissible. 
If it was not attended by malice, gross outrage, 
oppression, etc., only compensatory damages can 
be recovered. Field on Damages, §§ 23, 25, 26, 
69, 70, 71.116; Cooley on Torts, 692,694; 2 Greenl. 
Ev. §§ 270, 272. Reversed and remanded. Ovpin- 
ion by SHERWOOD, C. J.—Joice v. Branson. 


SHERIFF’s BOND—BREACH OF—ASSIGNMENT 
OF BREACHES.—The petitionin this case assigned 
as breaches of the official bond of defendant, as 
sheriff, his failure to apprise plaintiff of his rights 
underthe law, asrequired by 1 Wag. Stat. sec. 12, 
p. 604, and defendant’s levy of the execution on 
certain corn and the sale thereof, notwithstanding 
a notification from plaintiff that he claimed the 
corn as exempt in lieu of the property mentioned 
in subdivisions 1 and 2 of sec. 9,1 Wag. Stat. p. 
603. The evidence tended to establish the alle- 
gations of the petition. Held, that the breaches 
of the bond were well assigned, and that it was 
immaterial whether plaintiff was the owner of 
the property mentioned in subdivisions 1 and 2 of 
said sec. 9 or not; if he owned that property, he 
_ had the right to exercise the election given him 

by sec. 11; if he did not, his :ight under the last- 
mentioned section still remained. State, use of 





Garrett v. Farmer, 21 Mo. 160. If the petition 
was defective in not alleging the value of the 
corn levied on, it still stated a cause of action and 
any mere formal defect of that kind, if any, 
should have been taken adventage of in the court 
belew. Affirmed. Opinion by SHERWOOD, C.J. 
—State, ex rel. v. Beamer. 


SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


January, 1881. 


BILL IN EQuITY—REMOVAL OF CAUSE TO CIR- 
cuit Court.—The material facts alleged in a 
bill in equity were as follows: **The defendant, 
Pierce, as trustee under the will of Seth Adams, 
holds the sum of $75,000 in trust, to invest the 
sume in such manner as to him may seem prudent, 
and to pay the net income thereof semi-annually 
to the testator’s brother, Charles W. Adams (the 
other defendant), during his natural life, **such 
payments to be made to him personally when con- 
venient ,otherwise upon his order or receipt in 
writing, in cither case free from the interference or 
control of his creditors ;my intention being that the 
use of said income shall not be anticipated by as- 
signment;’’ and at his death to pay the net income 
to his present wife for the benefit of herself and his 
children, and the principal, at her death or second 
marriage, to the children and their representa- 
tives. The defendant, Adams, owes the plaintiff 
$10,000 for money lent. The plaintiff is a corpo- 
ration established in this Commonwealth, the de- 
fendant Pierce is a citizen of Massachusetts, and 
the defendant Adams isa citizen of Texas, and, 
except his interest in this trust fund, has no 
means wherewith to pay his debt to the plaintiff, 
and has no property subject to attachment. The 
bill prays that the plaintiff may be allowed to 
reach and apply that interest in payment of his 
debt, that it may be sold and the proceeds applied 
to such payment, or Pierce be ordered to hold the 
fund in trust to pay the net income semi-annually 
to the plaintiff until the debt is paid or until the 
death of the defendant Adams, and for further re- 
lief. ‘The defendants petitioned for removal of 
the cause to the Circuit Court of the United 
States. Held, that if the bill is founded upon the 
general jurisdiction of this court in equity, the 
trustee is not merely a formal, but a necessary 
party; if it is founded on the special jurisdiction 


in equity,conferred upon this court by Gen. Stats. 


ch. 113, sec. 2, cl. 11, the jurisdiction of the court 
depends upon the existence of such an interest as 
is therein mentioned within this Commonwealth, 
and upon the joinder of the trustee asa defend- 
ant. In either aspect of the case, no judgment 
ean be rendered upon the bill in its present form, 
nor the controversy as between the creditor and 
the debtor be fully determined in favor of the 
creditur, without the presence of the trustee; and 
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the trustee being a citizen of the same State with 
the plaintiff, neither the debtor alone. nor the 
debtor and the trustee jointly, can remove the 
case into the Circuit Court of the United States. 
Opinion by Gray, C.J.—Broadway National Bank 
v. Adams. 

WILL—LIFE TENANT—POWER—REMAINDER— 
TrRusT.—A testator gave “the use, income and 
improvement of all my estate, both real and per- 
sonal, with the privilege of cutting and selling 
wood and timber from the woodland and the 
proceeds of the sale of any or all my real 
estate,” to his daughter, ‘“‘for her maintenance 
and support, with the privilege of using, if in 
her judgment she desires, any part or all of said 
income or proceeds of the sale of such real estate, 
and sales ef wood and timber for such mainte- 
nance and support, or for the support of her chil- 
dren, with the privilege of disposing of any part 
of the principal derived from the sale of land, or 
from other sources, in such way and manner as 
she may think best.’? ‘The will also provided, 
that at her decease, she might bequeath and de- 
vise by her last will, approved by her husband, 
any of said property; but if, at the time of her 
decease, there was any of the testator’s estate not 
disposed of by her will, the same was to be held 
by an administrator de bonis non, or trustee, to be 
appointed by the probate court, for the benefit of 
said children during their minority, and to be 
paid over to them respectively in equal shares 
upon their attaining twenty-one years of age. 
The daughter was also authorized and directed, 
at her discretion, to sell any or all of the real es- 
tate, at private sale or public auction, at her dis- 
cretion, and invest the proceeds as her judgment 
shall dictate.’’ The children, by their next friend, 
brought their bill in equity against their mother, 
alleging that a trust was created by these provi- 
sions for their benefit, that she was a spendthrift 
and was wasting the estate, and sought to restrain 
her from selling the land, and expending the pro- 
ceeds thereof except upon such terms as the court 
might order. Held, that full control of all the 
property was givento the defendant; that the 
remainder to the plaintiffs was contingent upon the 
event that some estate should remain at the death 
of the defendant not disposed of by her will; and 
that no trust was created for the benefit of the 
plaintiffs. Opinion by ENpicoTT, J.—Tajft v. 
Taft. 





SUPREME COURT OF INDIANA. 
February, 1881. 


FRAUDULENT CONVEYANCE—VALUABLE CON- 
SIDERATION.—Appellees sought to have a con- 
veyance to appellant, Emily J. Brown, set aside 
upon the ground of fraud. A special verdict was 
returned by the jury, and a judgment was entered 








upon it in favor of appellees. The verdict does 
not find that there was any participation in the 
alleged fraudulent act or intent of Harvey Brown, 
by Emily J. Brown. It does find that the con- 
veyance did, in fact, hinder and delay the cred- 
itors of Harvey Brown, but does not in terms find 
that the conveyance was executed with a fraudu- 
lent intent, or tocarry into execution a fraudulent 
purpose. If, however, the verdict did find that 
the grantor was guilty of fraud, yet the grantee, 
if she paid a valuable consideration, would not 
be affected unless she had notice of the fraudulent 
purpose of the grantor. Was Emily Brown a 
purchaser for a valuable consideration? If she 
was, she is entitled to judgment on a special ver- 
dict; for it does not appear that sne had notice of, 
or participated in, the grentor’s alleged fraud. 
The special verdict found that Emily agreed to 
‘join with her husband and convey all his other 
property, thereby relinquishing her contingent 
interest therein for the benefit of Harvey’s cred- 
itors,”’’ if he would have the real estate in suit 
conveyed to he.. Held: The relinquishment of 
the wife’s inchoate interest in the lands of her 
husband was a sufficient consideration to support 
the conveyance to her. 21 Ind. 398; 8 B. Mon., 
326; 24 Mass. 583; 17 Pick, 500. Judgment re- 
versed. Opinion by ELLIoTT, J.—Brown v. Raw- 
lings. es 


JUDGMENT LIEN—SUBSISTING EQUITIES.—The 
general lien of a judgment creditor upon the 
lands of his debtor is subject to all equities which 
existed against such lands in favor of third per- 
sons, at the time of the recovery of the judgment. 
And courts of, chancery will so control the legal 
lien of the judgment creditor as to restrict it to 
the actual interest of the judgment debtor in the 
property, so as fully to protect the rights of those 
who have a prior equitable interest in such prop- 
erty or its proceeds. 2 Barb. Ch. 165; 4 Ind. 
46; 31 Ind. 34; 1 Paige, 125; 4 Paige. 9; 26 Ind. 
319; 2 Wash. Real Prop., 42; 8 Allen, 536; 31 Cal. 
321; 60 Ind. 591. In this case the plaintiffs, by 
contiact and assignment, became entitled to re- 
tain the rents which should become due from 
themselves to the Monticello Hydraulic Company, 
by the terms of their lease, of lands and water- 
power, for six years, if necessary, to repay them 
the amount of their expenditures in making cer- 
tain repairs to the dam. The effect of this is that 
they held their own lease of gronnd and water- 
power for that periods with the rent actually paid 
in advance, although by the terms of their lease 
the rent was payable quarterly. The appellant, 
Clark, was about to proceed to a sale of the prop- 
erty on execution, to satisfy a judgment which he 
claimed had priority over the rights and claims of 
plaintiff. This judgment was rendered after the 
work of repairing the dam by the plaintiffs was 
begun. Plaintiff prayed that the appellant, 
Clark, be enjoined from claiming any rights in, 
or to, said rents until the claim of plaintiffs is 
fully paid. It was eminently proper that the 

espective rights of the parties should be deter- 
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mined before a sale. Judgment affirmed. Opin- 
ion by Woops, J.—Monticello Hydraulic Co. v. 
Loughry. 

PLEADING—COMPLAINT MUST SHOW TITLE— 
PARTNERSHIP — ACTION UPON BILLS OF EX- 
CHANGE.—The plaintiff, in an action upon a bill 
of exchange or promissory note, must show a 
right in himself to maintain an action thereon. 3 
Blkf. 405; 59 Ind. 299; 35 Mo. 312. The com- 
plaint in this case alleges that Louis Snider, the 
drawer of the bill, is dead, and that plaintiffs ‘‘are 
his successors in and to his business, and as such 
are the legal and bona jide holders of the bill of 
exchange.”” The ownership plaintiffs ciaim is 
such, and such only, as the fact of their being the 
successors in business of Louis Snider confers up- 
on them. The facts given as constituting the 
foundation of the claim of title are not sufficient 
to support it. In the form in which it is ex- 
pressed, the statement that appellees are the own- 
ers is merely a conclusion of law drawn by the 
pleader from the two facts: Snider’s death, and 
their succession to his business. These facts do 
not warrant conclusion of ownership by the 
appellees of the bilis declared on. Where a firm, 
in which there are silent partners, is dissolved by 
the withdrawal of such silent partners, and the 
original firm name is used by the successors to the 
old firm, the retiring silent pgrtners are only 
bound to give actual notice of their withdrawal 
to those with whom the old firm had had dealings, 
in order to save themselves from the liabilities of 
the new firm. The rule as to actual notice does 
not require that it shall be given to those who. as 
agents, represent the person with whom the firm 
deals, but that it shall be given to’the principal. 
Reversed. Opinion by ELLIoTT, J.—Richardson 
v. Snider. 


FRAUDULENT CONVEYANCE — PLEADING — 
PRACTICE.—Action by appellees against appel- 
lant, to set aside as fraudulent a certain convey- 
ance of real estate. In such a case an allegation 
of the value of the real estate is not material in 
the complaint. In a suit to set aside a fraudulent 
conveyance of land, the complaint must show that 
the defendant had no property subject to execu- 
tion at the time of the commencement of the ac- 
tion. The complaint in this case contains such 
averments. Interrogatories to a party may be 
filed at any time before the issues are closed or 
the right to file pleadings has terminated. Where 
several parties act in concert in an attempt to de- 
fraud the creditors of one of them, then the decla- 
rations of one, made before the common purpose 
was accomplished, would be adinissible in evi- 
dence against all. ‘The third instruction given 
the jury by the court is as follows: ‘Fraud is 
never presumed, but must be clearly proven. A 
conveyance of property made and received for the 
purpose of hindering, delaying and defrauding 
creditors,is void as against creditors. The burden of 
proving such fraud rests upon the creditor attack- 
ing it. But the proof is seldom direct proof. but 








usually consists of a chain of circumstances that 
indicate and usually accompany fraud. They are: 
First, the parties sustain confidential relations to 
each other; second, concealiment of the fact of 
the transfer of the title; third, the vendor being 
at the time of the transfer heavily indebted and 
pressed for the payment, by suit or otherwise; 
fourth, the existence of a recent prior contract, 
whereby the grantor is made to appear under ob- 
ligations to make the transfer; fifth, the want of 
other property or means of the debtor sufficient 


‘to pay his debts.’’? Thisinstruction, though awk- 


wardly framed and somewhat obscure, is not er- 
roneous. Badges of fraud afford grounds of in-, 
ference from which the jury are authorized to 
conclude that a transaction surrounded by them 
is fraudulent. The party against whom they are 
adduceu is at liberty to explain them if he can, 
but if sufficient in number and importance, and 
not explained, they will supply substantial 
grounds for pronouncing a transaction void upon 
the ground of fraud. Where the grantor receives 
a valuable consideration from the grantee, the 
conveyance can not be adjudged fraudulent, un- 
less it be shown that the grantee had notice of the 
fraudulent intent of the grantor. The wife of a 
debtor can not get title to land already owned by 
her husband by buying an outstanding claim 
which is without substantial foundation. and thus 
prevent it from being applied in payment of her 
husband’s debts. The evidence sustains the ver- 
dict. Judgment affirmed. Opinion by ELLIOTT, 
J.— Sherman v. Hoagland. 

REVIEW OF JUDGMENT — PRACTICE.— Com- 
plaint to review a judgment. The original case, 
in which the judgment is sought to: be reviewed, 
was a proceeding in attachment, in which certain 
parties filed their verified petition to the effect 
that they were the owners of the attached prop- 
erty, and asking that they be made parties defend- 
ant; which petition was granted. It is claimed 
that it was error forthe court to allow the said 
parties to be made parties defendant. The mo- 
tion of the said parties to be made defendants in 
the original action was founded upon and sup- 
ported by their verified petition or affidavit; and 
itis clear that this verified petition or affidavit, 
and the ruling of the court thereon, could only 
have been made component parts of the record of 
the original cause, either by a bill of exceptions 
or by an order of the court. 50 Ind. 280; 66 Ind. 
19. The supposed error of which appellant com- 
plains is not ‘‘an error of law appearing in the 
proceedings and judgment,” and therefore was 
not such an error of law as would authorize and 
justify the review and reversal of the judgment 
in the original action, either on an appeal to this 
court or on a complaint for review. 45 Ind. 451; 
Busk. Prac. 271. Judgment affirmed. Opinion 
by Howk, J.—Rice v. Turner. 
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QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. Tosavetroudle for the reader each query will be re- 
peated whenever an answer to it is printed. ‘The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. } 


QUERIES. 

18. Where a sheriff levies on property under a gen- 
eral execution, and a party holding the property re- 
plevies it, must he bring the aetion against the sher- 
iff, or can he, under the statute of 1865 and decision 
in 53 Mo. 492, bring the action against the party pluint- 
iff in the execution assenting, and ordering the same? 

Kahoko, Mo. ¥. 





19. In Texas, when there is a sale of land on a 
credit, evidenced by notes for the purchase money. 
and a vendor’s lien is expressly 1etained in the deed 
on this land to secure the payment of the notes, this 
contract is held by our Supreme Court to be execu- 
tory, and the vendor is said to have the superior title 
until the notes are paid. This being the law, A sells 
to B a tract of land on time, retaining in the deed ex- 
pressly a lien to secure the payment of the purchase- 
money, and B takes possession and cultivates the 
land. A railroad passes through the land, and an 
embankment is thrown up and constitutes the 
road-bed. This road was completed through the 
land long before the sale from A to B. The land lies 
contiguous toa stream which overflows in high water. 
While Bis in possession under his deed from A, a 
flood comes which overflows B’s crops on the land, 
and on account of the defective construction of the 
railroad embankment through the land, in not haviug 
a sufficient number of culverts, ete., B’s crops are 
destroyed. B suesthe railroad for damages to bis 
crops, and for permanent and actual daniages to the 
land, in washing the land,and depositing foreign matter 
on it, and removing the fencing. A’s deed to B was 
on record long before the insiitution of this suit. A 
had actual notice of the pendency of b’s suit against 
the railroad. B compromises the case with the rail- 
road company, and releases the railroad company in 
the compromise judgment from all future damages to 
crops that may be caused by reason of floods overflowing 
the land in consequence of the defective construction of 
the embankment, and he also released all future dam- 
ages to the land produced by the like cause. B after- 
wards failed to pay his notes to A for the land, and 
reconveys the land to A tosatisfy these notes. Now, 
can A or his tenants, or vendees hereafter recover 
from the railroad either class of damages when they 
arise? LEX NON SCRIPTA. 





QUERIES ANSWERED. 


Query 11 [12 Cent. L. J. 143]. A purchases a ticket 
entitling him to a reserved seat at a theatrical per- 
formance. He enters the theater, and, at the conclu- 
sion of the first act, leaves the house, and not being 
disposed to return, sells the check or pass receivec 
from the door-keeper on leaving, together with the 
ticket for his seat, to B— is B entitled to admission 
upon the pass? BERNARD. 

Answer. The contract between the manager of the 
theater and the ticket holder is a contract for the use 
of acertain seat by some person, 7. e., the holder of 
the ticket. It is not acontract that a certain seat 





shall be occupied by a certain person. It is a contract 
or so much space which the ticket holder may occupy 
by himself or by his friend, or which he may leave 
unoccupied. The right to use or occupy that seat or 
that space is, for the time being, his property; he has 
bought it, and he may either exercise that right him- 
self, or he may sell or assign it to anotber, provided 
there are no personal objections to that other. If Bis 
a person to whom there would have been no objections, 
had he been the original holder of the ticket, he is 
entitled to admission upon the pass. - EE. 





Query 14. [12 Cent. L. J. 288.] A devised a tract of 
land to B, and in the will, prohibited a sale of it by 
the latter, on account of his indiscretion, though 
twenty-one years of age, until 1884. The restriction 
being thus upon the power of voluntary alienation, 
can the land be sold for B’s debts by a sheriff under 
a common-law execution, or will it require the in- 
tervention of the chancellor? 

Sandford, Ky., March 1, 1881. Z. 

Answer. As tothe main questions there is a great 
seircity of decisions. As a general rule all legal es- 
tutes in land may be taken and sold under ex- 
ecution. Herman on Executions, sec. 172. A dcfeas- 
ible estate may be taken in execution at any time 
before the happening of the contingeney by which it 
was to be terminated. Phillips v. Rogers, 12 Met. 
405. The term ofa lessee, holding by a lease which 
prohibits any transfer of the estate by him, may be 
tuken on execution. Doe v. Carter,8 T. R. 57. In 
a cas? of a conveyance of Jand upon condition that 
the grantee should support the grantor for life, it was 
held that the estate of the grantee, after he had failed 
to providé support, could not be taken on execution, 
although it might before. Thomas v. Recora, 47 
Maine, 500. It would seem that the common-law ex- 
ecution, being in invitum and not voluntary, might be 
effectual. But as tothe fundamental question, whether 
such restraints upon alienation are valid, there has 
been much diversity of decision. The Supreme 
Court of Z’s own State, Kentucky, expressly holds 
that a restriction upon the power of sale of a fee for @ 
purticular time is good. Stewart v. Brady, 3 Bush, 
623; Stewart v Barrow, 7 Bush, 368; Jackson v. 
Shutz, 18 Johns. 184; Dougal v. Fryer, 3 Mo. 40; J’er- 
kins v. Clack, 3 Head (Tenn.) 434. Shonk v. Brown, 
61 Pa. St. 320, also considers this question under 
various circumstances. The fountain head of all the 
authorities holding such restrictions valid is Large’s 
Case, 2 Leon. 82; 3 Leon. 182. But inthe Supreme 
Court of Michigan, Christiancy, J., in one of his most 
carefully considered and well reasoned cases, holds 
(Graves, C. J., and Cooley, J., concurring), after a 
very exhaustive and thorough investigation of all the 
English and American cases, from Large’s Case 
down, that such restraints upon alienation are void. 
In closing the court say: ‘*We are entirely satisfied 
that there has been a time since tha statute quia emp- 
tores, where a restriction in a conveyance of a vested 
estate in fee simple in possession, or remainder against 
selling for a particular period of time, was valid by 
the common jaw. And we think it would be unwise 
and injurious to admit into the law the principle 
that such restrictions should be held valid, if imposed 
only for a reasonable time. The only safe rule 
of decision is to hold, as l understand the common 
law for ages to bave been, that a condition or restriec- 
tion which would suspend all power of alienation for 
a single day is inconsistent with the estate granted, 
unreasonable and void.’’ Mandelbaum v. McDon- 
nell, 29 Mich. 78. While this last case is not directly 
responsive to the query, it will be of interest to any 
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who have occasion to investigate the question as to 
the validity of such restrictions. M. 
Battle Creek, Mich., March 29, 1881. 








‘ RECENT LEGAL LITERATURE. 


Removal of Causes from State Courts to Federal 
Courts, with Forms adapted to the several Acts 
of Congress on the Subject. Third Edition, 
Revised and Enlarged. By John F. Di‘lon, 
Professor of Equity Jurisprudence and Real 
Estate in the Law School of Columbia College, 
and Late Circuit Judge of the Eighth Judicial 
Circuit, Author of a Treatise on Municipal Cor- 
porations, etc. St. Louis, Mo. William H. 
Stevenon, Law Publisher. 1881. 


This monograph on the subject of the Removal 
of Causes hus been gradually expanded by the 
addition of new cases, and a fuller statement of 
the law, until we have now before us a volume of 
about 200 pages. ‘he cases have accumulated 
very rapidly of late under the influence of the 
somewhat liberal provisions of the act of 1875. It 
is quite probable that the author of that act in- 
tended it to be in lieu of all former acts; but it 
turns out that the act of 1867 remains still in 
force. Taking the entire history of the legisla- 
tion on the subject, together with the infinite di- 
versity of cases that have arisen, and that may 
arise a8 to the relationship of the parties, and the 
subject-matter of different suits, the law affords 
scope fora good deal of learning, which should 
be familiar to most lawyers. Judge Dillon’s trea- 
tise contains all that is essential to the investiga- 
tion of the topic in all of its aspects; and it has, 
consequently, met with unusual favor at the 
hands of the profession. The present edition 
contains reference to a good inany new cases, and 
illustrates the progress of judicial decision down 
to the beginning of the present year. Convenient 
forms are added, designed to meet the various 
classes of cases provided for in the statutes. ‘T'he 
opinions of the judges of the Supreme Court of 
the United States in the removal cases, and in the 
case of the New Orleans R. Co. v. State of Mis- 
sissippi, decided at the present term, are given in 
full. It is needless to speak of the utility of the 
work. Itspeaks for itself. . 

U. M. Ross. 








NOTES. 





——tThe following description of the opening 
scenes of the trial of the Russian regicides, clip- 
ped from the telegraphic columns of the New York 
Tribune, may be found interesting: -“The prisoner 
Jeliaboff conducts his own defense. The space 





usually occupied by the jury is reserved for dis- 
tinguished persons, including Prince Pierre, of 
Oldenburg. The admission to the court is only 
by ticket. The strictest control is maintained. 
Ten seats are assigned to the foreign press and 
five to the Russian press. A life-size portrait of 
the late Czar, draped in black, is a prominent 
feature of the hall.. Senator Fuchs, a member of 
the High Court of Cassation, presides over the 
court, assisted by four Senators, M. Touravieff, 
assistant prosecutor of St. Petersburg, and M. 
Postozki, assistant prosecutor of the district tri- 
bunal. The reading of the indictment occupied 
two hours. The prisoners were then interrogated. 
The prisoners declined to state their names, ages, 
professions or domiciles. A decision of the court 
was read, rejecting a protest, which was addressed 
by the prisoner Jeliaboff to the court, and which 
maintained that the tribunal ought to be consti- 
tuted directly by the people, or by its legally 
elected delegates, and that in any case the pris- 
oners should be tried by jury. Jeliaboff, replying 
to the President, said that he was baptized as a 
member of the: Orthodox Church, but denied its 
orthodoxy. He recognized the doctrine of Jesus 
Christ, which, he said, occupied an important 
place in his convictions. When asked as to his 
profession, he said he served the cause of the peo- 
ple, and that was his sole occupation, to which, 
for years, he had saerificed his whole being.”’ 


—A well-known Wisconsin lawyer, against 
whom Matt Carpenter was once trying a case, 
persisted in asking his witness leading questions. 
Carpenter completely discomfited him, however, 
not by formal objection, but by dryly suggesting 
whether it would not contribute to the orderly ad- 
ministration of justice if his friend would at least 
filter the evidence through the witness. 


—A Connecticut lawyer at Bridgeport, the 
other day, took exception to a judge’s ruling that 
some evidence was inadmissible. He said, ‘I 
know that it is proper evidence. Here I have been 
practising at the bar forty years, and now I want 
to know if Iam a fool?” ‘That,’ quietly replied 
the court, ‘‘is a question of fact and not of law, 
and so I won’t pass upon it, but will let the jury 
decide.”’ 


——Oriando—*‘Whom doth Time gallop with- 
al?’”?’ Rosamond—‘*With a thief to the gallow; 
for though he go as softly as foot can fall,he thinks 
himself too soon there.’’ Orlando—‘‘ Whom stays it 
still withal?’”? Rosamond—‘With lawyers in the 
vacation; .or they sleep between term and term, 
and then they perceive nothow Time moves.’”’— 
From As You Like It. 


Counsel (to witness): ‘*You’re a nice sort of a 
fellow, you are!’? Witness: “I’d say the same 
thing of you, sir, only [’m on my oath.” 











